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Legal Problems of Insurance Agents — 


Reserves 


Reporting to our readers this month ts 
Charles W. 7 ve, of Joseph Froggatt cy 
Company, Newark, New Jersey 


K NOWLEDGE by the agent of the 
Xv legal requirements imposed upon the 
insurance carrier with respect to reserves 
is most important if he is to deal intelli- 
gently with the insuring public. The legal 
safeguards thrown around the accounting 
operations of an insurance company are in- 
tended to protect the insuring as well as 
the investing public. These statutory and 
decisional restrictions are essentially for the 
purpose of insuring continued solvency of 
the company. This particular discussion 
will be limited to casualty lines of coverage. 


Contrary to the usual accounting situa- 
tion in which reserves are deemed merely 
earmarked surplus, reserves of an insurance 
carrier are liabilities. The conventional 
form of annual statement (adopted and pre- 
scribed by the National Association of In- 
surance Commissioners) specifically treats 
reserves as liability accounts, and surplus 
of the insurance company is limited to the 
amount of funds in excess of capital and 
all liabilities, including reserves prescribed 
by statute or otherwise created. There are 
two general types of reserves: (1) statutory 
and (2) voluntary or contingency. The 
statutory reserves are those prescribed by 
law as being essential to correctly reflect 
the underwriting and financial position of 
the company. The other reserves are those 
which management feels are necessary to 
cover unknown contingencies or catastrophes. 
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More specifically, the kinds of reserves 
include claim or loss, unearned premiums, 
expense, miscellaneous and 
The statutory 
reserves will normally account for about 90 
per cent of all reserves, and of this total 
around 80 per cent consists of the claim 
and unearned-premium reserves. 


commissions, 
voluntary or special reserves. 


Accordingly, most of this discussion will 
be limited to the latter reserves. 


Unearned-Premium Reserve 


On the earnings side of the picture (as 
distinguished from the claim or loss side), 
an insurance company receives its income 
from written premiums and investment in- 
come. Casualty policies of insurance are 
usually written on a one- or three-year 
basis, and unless installment financed, the 
premiums are payable in advance. How- 
this premium, even on a one-year 
term, is not a fully earned premium at the 
time paid. Rather, by statute, the earned 
premium is limited to that portion of the 
premium which the period elapsed from 
the date of issue bears to the full period of 
the policy. The balance is maintained in the 
so-called unearned premium reserve (a lia- 
bility account), with such balance being 
earned ratably over the term of the policy. 


ever, 


From the standpoint of the insuring public, 
the unearned premium reserve represents 
the aggregate of the potential return pre- 
miums which would be owed to policy- 
holders in the event that the carrier canceled 
all policies and quit business, or it would 
take care of the reinsurance costs should 
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all the business in force be reinsured with 
another insurance company. 


Generally speaking, the laws of most of 
the states require that the unearned premium 
reserve be computed on a gross basis with 
no offset for the acquisition costs of ac- 
quiring the business in the first instance. 
Since the incurred expense at inception is 
substantial, it is quite obvious that these 
requirements tend to be a drain on surplus 
As respects a new company, these require- 
ments necessarily will tend to curtail vol- 
ume until a leveling off of the business 
occurs which will permit the earned to 
partially offset the unearned as a drain on 
surplus. ‘The initial drain on surplus will 
run about 30 cents per dollar, with this 
deficit decreasing as the policy runs off 
to a theoretical profit at the end of the 
term. However, if there is not a profit 
factor in the premium rate (on certain types 
of coverage there is not), then this so-called 
deficit would remain throughout the term 
of the policy. It is quite obvious that the 
legal requirement of handling the unearned 
premiums on a gross basis, without allow- 
ance for the expense involved, does tend to 
distort the financial picture unless it is 
understood that usually a considerable por- 
tion of this reserve will not be needed to 
pay losses and expenses incident thereto. 


Generally, there are two acceptable methods 
of computing the unearned-premium re- 
serve: the half-yearly method and the semi- 
monthly method. Under the half-yearly 
method, one half of the premiums on a 
yearly policy would be earned and one half 
unearned on December 31, on the assump- 
tion that the average date of issue is July 1, 
since policies are issued uniformly through- 
out the year. 
sixth 
earned, etc. 


On three-year policies, one 
earned and five sixths un- 
Most companies which are 
predominantly fire carriers use this method 
Under the semimonthly method, used by 


would be 


most casualty companies which produce the 
bulk of their business the first half of the 
year, 1/24 is earned the first month and 
23/24 is unearned. Each month these per- 
change to reflect an additional 
earned premium and a corresponding re- 
duction in the unearned. On three-year 
business, the percentages would be changed 
to reflect the longer term. 


centages 


Claim and Expense Reserves 


The claim reserves include regular-known 
losses and incurred-but-not-reported losses. 
The latter include which 
curred but which, for one reason or another, 


losses have oc- 


Report to the Reader 


THIS ISSUE IN BRIEF 


As you read this issue you will learn 
that: 


expert testimony is extremely 
important in vibration damage cases. 
Page 471. 

there is no magic formula for 
defending an airplane 
Page 475. 

the frequency of decisions in- 
volving liability beyond policy limits 
should be a warning to adjusters and 
attempt to obviate any 
possibility of a charge of negligence 
faith. Page 483. 

the “Family Protection Cover- 
age Endorsement” (attached to the 
family automobile liability policy) is 
and much needed 
coverage. 


successfully 
negligence case. 


counsel to 


or bad 


new represents 
Page 494. 
; given the positions and con- 
figuration of colliding and 
information concerning the road com- 
position and condition, the 
and available braking data, a scientist 
can reach a reliable conclusion as to 
what produced the end result. -Page 


497. 


vehicles 


weather 


state and 
there is a 


a survey of many 
that 
conflict of authority as to whether 
the defendant can be compelled to 


disclose his policy’s limits. Page 505. 


federal cases shows 


the fraud and false swearing 
clause of a fire insurance policy had 
no application to testimony given at 
trial 


Page 526. 


have not yet been reported to the carrier. 
Different methods of reserving apply to 
various lines of insurance, and certain lines, 
namely the so-called Schedule P lines (com- 
pensation, liability and automobile), by law 
must maintain statutory The 
methods in use include individual estimates 
by the claim adjusters, value, 
tabular and formula or loss ratio. Perhaps 
the individual and the formula 
methods are the ones most commonly used, 
although if the claims are numerous and 
small and the spread is not great on any 
of them, the average method is quite satis- 
factory. 


reserves. 
average 


estimates 


To produce the underwriting results, we 
are concerned with “losses incurred.” For 
insurance purposes the phrase “losses in- 
curred” means paid losses during the year 
plus outstanding unpaid losses at the end 
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of the year and minus unpaid losses out- 
The 
paid losses, of course, are known, whereas 
the unpaid losses are just what the word 
implies. Although most companies write 
numerous lines of insurance, the large bulk 
of the casualty-loss reserves (perhaps up to 
80 per cent in a full-line company) are set 
up with respect to two categories of busi- 
liability (including automobile) and 
workmen’s compensation risks. 


standing at the beginning of the year. 


ness: 
These re- 
serves are carried in the famous “Schedule 
P formula” of the annual statement. The 
other lines are popularly called ‘“miscel- 
laneous lines.” 


The two methods for valuing these re- 
serves are (1) the “case method” 
represents the total of reserves on claims 
valued by trained claim adjusters on specific 
claims and (2) the “Schedule P method” 
wherein these pure case estimates are sub- 
ject to minimal standards in two respects: 


which 


(a) Liability cases in actual litigation are 
also valued at specified amounts, ranging 
from around $750 to $1,500, depending upon 
the policy vear involved. If these valuation 
aggregates total more than the actual case 
estimates of trained adjusters, the higher 
aggregate must be used. As a practical 
matter this happens so infrequently that the 
minimum-suit valuation need not be deemed 
an actual departure from the case method. 


(b) Reserves for claims on policies issued 
in each of the three years preceding the 
close of the year for which the statement is 
rendered must be maintained at a level 
sufficient to produce an incurred-loss ratio 
of 65 per cent in the case of liability lines. 
These are percentages of earned premiums, 
reduced by loss and loss expense payments 
already made. To the extent that the 
aggregate exceeds the case estimates, the 
difference is called the “Schedule P excess.” 


The Schedule P method intended 
primarily to place a floor under the case 
estimates on recent claims and 
insure that a new company would be sub- 
ject to minimum reserve requirements, thereby 
preventing distorted statefnents of earn- 
ings and surplus. The floor, by being based 
on the average ratio of earned 
premiums for the whole industry, also had 
the intended effect of preventing a new 
company from understating its reserves, 
thereby distorting its true financial picture 
in its infancy. The following statement, 
appearing in the minutes of the 1913 Pro- 
ceedings of the National Convention of 
Insurance Commissioners, is important in 
this respect: 
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was 


also to 


k sses to 


“Your committee believes that a fixed 
loss ratio for both liability and compensa- 
tion business would prove more satisfactory 
and produce the best results. By providing 
for a fixed ratio the company would know 
that such percentage of the premiums, less 
the losses paid, would have to be set aside 
for reserve. Safe and underwriting 
methods would if necessary be established 
for under such provisions 


sane 


The incurred-but-not-reported claims are 
more difficult to reserve for than the known 
claims, and must be based in part on prior 
experience plus the judgment factor. It is 
usually advisable to use a development ap- 
proach and many satisfactory methods have 
been devised. For example, under the New 
York Insurance Law, for fidelity and surety 
losses these methods are prescribed: 


“The estimated liabilities for such losses 
[incurred but not reported] under all its 
bonds, policies or contracts of, or covering 
any of the risks of, fidelity insurance, shall 
be not less than ten per cent of the net pre- 
miums in force thereon, and the estimated 
liabilities for all such under all its 
surety contracts shall be not less than five 
per cent of the net premiums in force 
thereon.” (Section 326.2(b).) 


losses 


The claim expense reserve is established 
for the purpose of taking care of the ex- 
pense of processing claims, Such reserves, 
since 1950, are required on all lines of insur- 
since the claim reserves proper pro- 
vide only for the pure loss. Prior to 1950, 
the formula reserve required on Schedule 
P lines reflected such expenses, and claim 
expense reserves were not separately stated 
these lines of insurance. This 
was changed when the statement was re- 


ance 


as respects 


vised (effective in 1950) by the Blanks 
Committee of the NAIC. This reserve 
includes allocated and future unallocated 


claim adjustment expenses. 


The method of determining the loss-ex- 
pense reserve varies among companies. 
Many companies determine the amount to 
be set up in reserve by arriving at a ratio 
of loss expense paid to losses paid during 
the year or on a two- or three-year average, 
and apply the percentage to the loss re- 
serves by line of business. Some use a dis- 
count factor against such a ratio in order 
to reflect the fact that on known cases some 
of the expense has been paid at the time the 
reserve is established. There are also cer- 
tain restrictions imposed by the state In- 
surance Departments to insure adequate 
reserves to cover adjustment expenses. 


(Continued on page 510) 
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Federal Legislation 


The “Technical Amendments Bill of 1957 
(H. R. 8381) has been favorably reported 
without amendment by the House Commit- 
tee on Ways and Means. Once this bill is 
brought before the House, fast action should 
result since the House committee has been 
rule’ limiting debate to 


granted a “closed 


four hours. 

The bill is intended to eliminate unin- 
tended benefits and hardships in the income, 
estate and gift tax provisions of the 1954 
Code and also to remove technical errors 
and ambiguities in the tax statutes. It is 
expected to bring about some increase in 
revenue. Future effects of the bill would 
be the prevention of the use of many tax- 
avoidance devices which, while not causing 
substantial revenue losses at present, might 
result in declining tax receipts in the future. 

The “premium payment test provision” 
(Section 56 of the bill) is of special interest 
to the industry. The technical 
explanation of this provision as rendered 
by the House Committee on Ways and 
Means is as follows: 


insurance 


“Amount includible in gross estate 


“Section 56(a) of the bill amends section 
2042 of the 1954 Code (relating to inclusion 
of proceeds of life insurance in gross estate). 
Under existing section 2042, the proceeds 
of insurance under a policy on the dece- 
dent’s life are includible in the decedent’s 
gross estate, generally speaking, where (1) 
payable to the executor of the 
(2) they are payable 
to other beneficiaries and the decedent, at 
the time of his death, possessed any of the 
incidents of ownership in the policy. Section 
2042(a)(1), as amended by the bill, retains rule 
(1) set forth above, and section 2042(a)(2) 
(A) retains rule (2) set forth above. 


they are 
decedent’s estate, or 
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“Under the 
life insurance proceeds payable to beneficiaries 


new section 2042(a)(2)(B) 
other than the executor, under a policy with 
respect to which the decedent possessed no 
incidents of ownership at the time of his 
death, 
gross estate if, within a period of 5 years 
ending with the date of the decedent’s death 
(1) the policy was purchased on the life 
of the decedent, or (2) the decedent 
sessed any of the incidents of ownership 
in the policy, and if, during such 5-year 
period, the paid directly or in- 
directly any part of the premiums or other 
consideration on the policy. As used in the 
word ‘purchased’ 
cover the mere conversion of an 
existing term insurance policy into an ordi- 
nary life policy. On the other hand, the 
word ‘purchased’ does cover the initial cov- 
erage of an employee under a group policy 
even though the policy was in force for 
many years with respect to other employ- 
The principles applicable under the 
premium payment test of the 1939 Code in 
determining whether or not the decedent 
paid part of the premiums or other 
consideration ‘directly or indirectly’ are equally 
applicable here. 


are to be includible in the decedent’s 


pos- 
decedent 


preceding sentence, the 
does not 


ees. 
any 


“The amount includible in the decedent’s 
gross estate under the new section 2042(a) 
(2)(B) is that proportion of the insurance 
receivable by beneficiaries other 
than the executor which the premiums paid 
directly or indirectly by the decedent within 
the 5-year period before his death bears to 
the total premiums paid on the policy. In 
applying this ratio, however, if the decedent 
transferred the policy by assignment or 
otherwise, the amount paid directly or in- 
directly by the decedent shall be reduced 
by that proportion of the amount paid di- 
rectly or indirectly by the decedent up to 
the time of hi 


proceeds 


the transfer which the con- 
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sideration in money or money’s worth re- 


ceived by the decedent for the transfer 
bears to the value of the policy at the time 
of the transfer. 

“The new section 2042(a)(2)(B) will have 
no effect on the existing law relating to 
transfers of property in contemplation of 
death. Thus, notwithstanding section 2042 
(a)(2)(B), if the decedent transferred his 
incidents of ownership in a policy in con- 
templation of death, the entire proceeds of 
the policy will be included in his gross estate. 

“The section 2042(a)(2)(B) is to 
apply to amounts receivable under a policy 
on the life of the decedent only if the policy 
was purchased after June 26, 1957, or if the 
decedent possessed any of the incidents of 
ownership in the policy after June 26, 1957. 


new 


“Subsection (b) of section 2042 contains 
the same definition of ‘incident of owner- 
ship’ as is contained in present section 2042. 
The definition is made applicable to new 
section 2042(a)(2)(B). 


“Effective date 

“Section 2042 of the 1954 Code, as amended 
by the bill, is to apply only with respect to 
estates of decedents dying after the date of 
enactment of the bill.” 

The House Rules Committee has agreed 
to permit a motion to eliminate the premium 
payment test provision when the bill reaches 
the floor. The House Committee on Ways 
and Means vigorously opposed the other 
committee’s action. 

Another bill (H. R. 8749) would amend 
Section 209(a) of the Technical Changes 
Act of 1953 relating to incidents of owner- 
ship in insurance policies. The bill has been 
sent to the Ways and Means Committee. 

The House has passed and sent to the 
Senate six bills affecting the federal old- 
age, survivors, and disability insurance pro- 
gram. One of the bills (H. R. 1944) would 
permit alien survivors of certain servicemen 
who die as the result of service-connected 
disabilities to receive benefits while living 
outside the United States. The other five 
bills are all concerned with social security 
coverage for state and local employees. They 
follows: H. R. 8599, which would 
provide that the present exemption of cer- 
tain sick leave and stand-by pay to employ- 
ees past retirement age will not apply in the 
case of state and local employees; H. R. 
8753, which would permit California, Con- 
necticut and Rhode Island to divide their 
retirement systems and cover under social 
security only the employees desiring cov- 
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erage; H. R. 8755, which would permit 
interstate instrumentalities to also secure 
coverage for members of a split-retirement 
system; H. R. 8821, which would speed up 
the process under which the states that 
have split their retirement systems can 
secure social security coverage for the em- 
ployees who desire to be covered; and 
H. R. 4470, which would allow all states 
to cover policemen and firemen now covered 
by their own retirement systems. 


Stock insurers are exempted from the 
Securities Exchange Commission’s registra- 
tion provisions in a bill (S. 1168) which 
would make certain issuers of unlisted stocks 
subject to the financial reporting require- 
ments and other provisions of the Securities 
Exchange Act of 1934. The bill was re- 
ported with amendments by the Senate 
Committee on Banking and Currency. 

The Housing Act of 1957 (H. R. 6659) 
was signed by the President. It contains 
several provisions of interest to insurers. 


State Legislation 


Pennsylvania . . . A new law increases 
the maximum amount of group creditor life 
insurance permissible on one individual debtor 
from $5,000 to $10,000 for the benefit of a 
creditor. Laws 1957, H. B. 1188, approved 
July 5, 1957, effective September 1, 1957. 

Another new law provides that a mutual 
insurance company other than a mutual life 
insurance company may issue a nonassess- 
able policy on and after April 1, 1958, only 
after acquiring a certificate of authority 
for this issuance from the Insurance Com- 
missioner. Laws 1957, S. B. 535, approved 
July 3, 1957, effective September 1, 1957. 

South Carolina . . Provision is made 
for the licensing of certain qualified non- 
resident agents, brokers and adjusters as 
the result of reciprocal agreements between 
the South Carolina Insurance Commissioner 
and the Commissioners of other states. Act 
529, Laws 1957, H. B. 1127, approved and 
effective June 14, 1957. 

Wisconsin . . . A new enactment de- 
clares that the owner of a motor vehicle 
which, while being driven by the spouse or 
minor child of the owner, is damaged in an 
accident involving another vehicle, may not 
recover from the owner or operator of the 
other vehicle for damages if the negligence 
of the spouse or minor child exceeds that 
of the operator of the other vehicle. Chap- 
ter 479, Laws 1957, A. B. 553, approved 
July 29, 1957, effective day after publication 
in official state paper 
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Blast and Sonic Boom Damage 


By STRATTON HAMMON 


The need for expert testimony in 
cases involving vibration damage 
is stressed by the author, who is 
the president of Vibration Damage 
Specialists, in Louisville, Kentucky. 


YOME WAG once said: “The Courts de- 

vote much time to the neglect of the 
facts.” I assumed this to have been spoken 
facetiously, but as my experience as an 
expert witness mounts, it is becoming ap- 
parent that the author intended at least a 
few to accept it quite seriously. 


h 


Vibration damage cases are very new 
compared to the ancient age of jurispru- 
dence. An official of the National Board 
of Five Underwriters stated that the first 
blast damage case appeared in 1936. Ac- 
cording to a recent article in this JouRNAL 
(“Is Sonic Boom an Explosion?” 1957 In- 
SURANCE LAW JourNAL 15 (January) ), there 
are as yet no court decisions deciding even 
the basic character of a sonic boom. 

The mass of legal inertia prevalent in the 
defense of these cases is enormous, but must 
somehow be overcome if loss control is to 
be restored. At present the insurance in- 
dustry has as little control over this particu- 
lar type of loss as the United States had 
over the course of the war on the evening 
of Pearl Harbor. The final outcome will, 
of course, be the same, but the way will be 
long and difficult and will require a great 
deal of positive planning and concerted 
effort—now conspicuous by its absence. 


Blast and Sonic Boom Damage 


Years of questioning jurors after trials 
were concluded has proved to me that, in 
general, the fantastic ideas which the popu- 
lar mind holds as to explosives were gar- 
nered in movies which people had watched 
from childhood; and in which, for example, 
a cowboy places several sticks of dynamite 
on top of the ground, kicks some loose 
earth over it and then proceeds to blow an 
entire mountainside down on the Indians in 
the pass below. Those using commercial 
explosives only wish dynamite were this 
powerful, for it would save them millions 
of dollars. Unfortunately, the minds of 
some attorneys and judges, who from the 
explosive-engineering standpoint are part of 
the popular mind, are also influenced by 
these erroneous beliefs. 


The problem is the same one which con- 
fronted Galileo. Then, also, exact mathe- 
matical calculations clashed with beliefs 
held by the masses, including the ecclesiasti- 
cal courts. Only the ecclesiastical tables 
were turned a bit recently when the famous 
seismologist, the late Jesuit Father Macel- 
wane, voiced the following in his retiring 
address as president of the Missouri Academy 
of Science: “When a whole realm of truths 
is positively excluded a priori from consider- 
ation we are not dealing with science at all, 
but with agnostic prejudice!” Here again 
scientific progress has outstripped the ability 
of jurists to follow. I say jurists purposely, 
because it is the persons interpreting the 
law who create much of the difficulty. A 
strict interpretation of the rules of evidence 
would allow a marshaling of exact scientific 
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knowledge to refute these deep-seated popu- 
lar misconceptions and fear of explosives 
(this method is given in detail in an article 
by the writer in the February, 1957 issue 
of the Journal of the American Bar Associa- 
tion). Judges, however, interpret the rules 
of evidence according to their own back- 
ground and immediate problems, and many 
times this prevents a presentation of all the 
facts to the fact-finding body. 

A strict interpretation of the rules of evi- 
dence would also prevent the lax practice 
of lumping experts into a group and then 
allowing all in the group to testify to almost 
anything remotely connected with the gen- 
eral subject. There is too great a habit, for 
instance, of permitting any engineer to testify 
to anything technical or even scientific. 
fully qualified structural or 


Even a 
civil engineer 
does not have the slightest qualification to 
deal with or voice an opinion in seismology 
or explosive engineering unless, of course, 
he has had additional training and experience 
along particular lines. Conversely 
the seismologist is completely out of his 
field when he invades the profession of 
architecture and attempts to evaluate the 
effects of vibrations upon structures. Worse, 
still, the testimony of some local builder is 
sometimes given equal weight with that of 
some nationally known scientist in the 
scientist's own particular area of study. It 
has been my misfortune to hear a federal 
judge exclude the entire testimony of the 
only known expert on a subject which re- 
lated directly to the case at bar, while at 
the same time the thoroughly unsound 
guesses of the local minister were received 
as though they were handed down by an 
oracle. 


these 


In my recent experience another judge 
(in hearing a vibration case) refused even 
to glance at seismograms, which were the 
only real and dependable proof of the origin 
of the claimed damage, and then proceeded 
to dismiss the scientific evidence on both 
sides of the case with the hackneyed and 
inaccurate remark that although aerody- 
namic engineers said that a bumble 
could not fly, he personally could see that 
it did fly. Aerodynamics and bumble bees 
had not the remotest 
case at bar. 


bee 


with the 
This reference to bumble bees 
Was not original with the southern judge 
but was introduced to the law in an entirely 
different concept in my home town. Fur- 
thermore, it Was erroneous when introduced 
and will always remain so. Anyone can 
see by raising his eyes that the aerodynamic 
engineers knew their work well enough to 
put machines in the air that can easily outfly 
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connection 


flying creature on this earth. A tree 
should be judged by the fruit it bears. 


This illustrates how the 
must be taken into 
effort to gain justice. A case before such a 
judge should be conducted for a week in- 
stead of a day, so that the weight and mi- 
nuteness of the scientific evidence would be 


every 


human element 
consideration in the 


too great for even his nonscientific mind to 
brush aside. He must be brought to under- 
stand that which should be obvious—that 
the opinion of the man who knows explo- 
sives well enough to accurately and safely 
blast a tunnel under the Hudson 
more important in considering alleged blast 
damage to a residence than is that of the 
local parson. Confronted with such obstacles, 
too many attorneys retreat instead of dig- 
ging in and battling even harder to gain 
success for their clients. 


The fundamental trouble in this respect 
stems, I believe, from the vast difference be- 
tween the approaches to science and to law. 
Science is to a great extent purely mental 
while law is not a science but an art and, 
therefore, in substantial part, emotional. 
Probably many jurists will disagree with 
this statement. I do not wish to be diverted 
from the purpose of this article by present- 
ing a mass of authorities to support this 
proposition, but let me suggest two: “Un- 
fortunately or fortunately, I am not sure 
which, our law is not a science.” (Cf. 
Bailhache, Jr., in Belfast Ropewalk Company 
v. Bushell, [1918] 1 K. B. 210, 213.) “He 
[the judge] must learn it for himself as he 
gains the sense of 
that with 
practice of an art.” 


River is 


fitness and proportion 
years of habitude in the 
(Nature of the Judicial 
Process by Cardozo, Yale University Press, 
1922.) 


comes 


To overcome the opposition of *some 
judges to the introduction of scientific facts, 
or to reach the understanding of most juries, 
it is necessary to run the lead of dull scien- 
tific fact through an alchemy of tectonicology 
and emerge with the gold of judicial art. 
At first glance this may seem to be the 
epitome of vague idealism and, furthermore, 
difficult to apply to this vibration-damage- 
control situation. However, consider that 
the same thing is done in a hundred thou- 
sand incidents every day by the architects 
of this country. They use a host of exact 
sciences as building blocks—those of struc- 
tural engineering, civil engineering, refriger- 
ation, ventilation, illumination, hydraulics, 
electricity, chemistry, etc.—and blend them 
into the vastly emotional fine art which is 


architecture. This has become so common- 
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place that no one gives it a second thought. 
The same methods can be used to overcome 
the reluctance of the law to accept science. 


A small group of loosely organized men 
throughout the country have already em- 
barked upon this venture, in so far as ex: 
plosive and sonic boom claims are concerned, 
with amazingly successful results. Their 
group is comprised of an occasional attor- 
ney, an official of an insurance or adjusting 
company, a vibration damage specialist— 
anyone interested in vibration damage con- 
trol who has imagination and is willing to 
exchange ideas and information. Their 
record to date is impressive. They have 
won the majority of their cases in court; 
in the remainder they have managed to re- 
duce the verdicts to an average of 10 per 
cent of the damage claimed. In no case in 
which they have fully participated has an 
action been completely lost, and they have 
won every case taken to the appellate courts. 


Thus experience, confidence and precedents 
are built up by experimentation. Each new 
case is considered to be an entirely new 
problem. This method has been best stated 
by Monroe Smith in his Jurisprudence 
(Columbia University Press, 1909): 


“In their effort to give to the social sense 
of justice articulate expression in rules and 
principals, the method of the lawfinding ex- 
perts has always been experimental. The 
rules and principals of case law have never 
been treated as final truths, but as working 
hypotheses continually retested in those 
great laboratories of the law, the courts of 
justice. Every case is an experiment.” 


The principal efforts have been toward, 
first, emphasis of those neglected parts of 
the rules of evidence particularly 
assist in introducing evidence vital to the 
defense of these particular cases; 
insistence that the specialist be given his 
place of importance in the legal scheme of 
things; and third, change of the old reliance 
evidence to trusting 
mainly in the positive. No innovations are 
needed, except those of method. It is only 
a matter of taking action upon the neglected 
provisions of the rules and the law. 


which 


second, 


on negative one of 


Cardozo suggested a change 
“The law of evidence and 


Benjamin 
in the structure: 
generally the whole subject of procedure 
supply fields where change may properly be 
made with a freedom even greater 
but it would be sufficient for our purposes 
if there was only greater care and accuracy 
in interpreting this law. As an example, 
based on my experience, a few judges throw 


Blast and Sonic Boom Damage 


the gates wide open to the use of books in 
testimony while the majority have restricted 
them altogether. Neither procedure follows 
the rules of evidence which precisely sets 
down in considerable detail just exactly 
how, when and where books may be used. 


in the defense of 
the average blast damage case. We cannot 
urge too strongly that the negative, which 
contends that an event could not happen, is 
an exceedingly weak f 


There is another flaw 


defense. It is far 
better to prepare a case to show what did 
lead to the damage claimed. Better yet is 
the introduction of both negative and posi- 
tive evidence that a wrong could not have 
been certain action and also 
that it was caused by an entirely different 
sequence of actions. 


caused by a 


The most recent example of the failure of 
such negative evidence occurred in Pate v. 
Western Geophysical Company of America, 91 
So. (2d) 431 (Ct. App. La., 1956), in which 
it was successfully charged that 15 to 20 
pounds of explosive damaged two dwellings 
which were within 800 feet and 2,900 feet 
of the explosive. 


Now every person dealing with explosives 





every miner, seismologist, geophysicist 
and explosive engineer—knows, and our 
government has spent a fortune of our 


money to prove, that damage to structures 
from the use of such amounts of dynamite 
at such distances is utterly impossible. Also, 
consider this: —The comprehensive study of 
the 1956 Brooklyn, New York pier explosion 
by the National Board of Fire Underwriters, 
the New York Fire Insurance Rating Organi- 
zation and the New York Board of Fire 
Underwriters definitely proves that the explo- 
sion of 37,000 pounds of pentaerythritetrani- 
trate (which is far more powerful than dyna- 
mite or even nitroglycerin) above ground 
(which is infinitely more destructive than 
buried explosives) created structural damage in 
a radius of only 1,000 feet from the detonation. 
Yet two serious courts ruled on the law in such 
a way that they assisted in the awarding of 
a substantial sum of money for structural 
damage allegedly resulting from the detona- 
tion of only 20 pounds of a relatively weak, 
and deeply buried, explosive at a distance 
of 2,900 feet, or almost three times the dis- 
tance at which the enormously greater 
Brooklyn explosion was able to inflict damage. 


The rule (20 American Jurisprudence, 
“Evidence,” Sec. 254) is that “Negative evi- 
dence, that is, evidence that a fact did not 
exist, that a thing was not done, that an 
alleged occurrence did not happen, etc., 
while weak and not sufficient to overcome posi- 
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tive testimony that an alleged fact did exist, 
is admissible (Italics supplied.) 
It is, therefore, not surprising that the ap- 
pellate opinion kept stressing the negative 
aspect of the testimony: 


“The defense is based almost exclusively 
upon expert testimony given by one Dr. 
Louis Don Leet, no doubt an outstanding 
authority with respect to seismic operations 
and phenomena, who was most positive in 
his opinion that plaintiff's damage did not 
result from defendant’s operations. i 
The force and effect of the Doctor’s testi- 
mony is considerably minimized by the very 
purpose for which the explosions were 
made. s our appellate courts have, 
in effect, declared so many times as to obvi- 
ate the necessity of citation that “It couldn’t 
happen, but it did.”’ ‘Thus, again, it was 
held that damage did result from vibrations 
produced by appellant’s geophysical ex- 
plorations, notwithstanding the scientific 
theory urged here that such could not happen.” 


The effect of this opinion on professional 
men and scientists who understand explo- 
sives was the same as if the two courts had 
solemnly declared that they had carefully 
considered the testimony of the chief of the 
United States Weather Bureau stating that 
it was an impossibility for the sun to rise 
in the west and set in the east, but that local 
witnesses had given eye witness accounts 
that such a thing did happen and, therefore, 
they must believe the local witnesses. Again 
the bumble mode of thinking was 
brought in to justify the decision, this time 
in the form of the decision in Redmond v. 
Ouachita Coca-Cola Bottling Company, Inc., 
76 So. (2d) 553, 562, where it was stated: 

the defendant in the above cited case 
relied upon the impossible establishment of 
the proposition that a bottle of its beverage 
could not explode, which would not stand 
against the establishment of the ultimate fact 
that a particular bottle did explode.” 


bee 


The natural laws governing explosives are 
as well known to genuine and qualified ex- 
perts in this field as the action of the sun is 
known to Officials of the weather bureau. 
hese natural laws are certainly open to no 


such speculation as is indulged in by these 
courts. However, the courts in this case 
had not been given the logical reasons for 
the damage, and they were evidently un- 
willing to make a favorable decision on a nega- 
tive argument without also having a positive 
argument upon which to hang their legal hats. 


Courts, depending as they do on human 
agency, need a logical way to go. A nega- 
tive argument, in effect, says: “You cannot 
come here, find your own way.” How much 
better to plead: “You cannot come here, 
let us point out to you the proper path.” 


It would also help eliminate the legal 
confusion in vibration damage cases if the 
entire legal profession appreciated the fact 
that the opinion of a specialist is one of the 
five sources of the law. This is true if we 
are to believe Gray in his Nature and 
Sources of the Law. ‘The true view as I 
submit,” he “is that the law is what 
the judges declare; that statutes, precedents, 
and the opinion of learned experts, customs 
and morality are the sources of the Law.” 
(Italics supplied.) 


Says, 


Judge Cardozo’s view on the law follows 
(Nature of the Judicial Process): “. the 
judge, who, decides in view of particular 
cases, and with reference to problems abso- 
lutely concrete, ought in adherence to the 
spirit of our modern organization, and in 
order to escape the dangers of arbitrary 
action, to disengage himself, so far as is 
possible, of every influence that is personal 
or that comes from the particular situation 
which is presented to him, and base his 
judicial decision on elements of an objective 
nature. And that is why the activity which 
is proper to him has seemed to me capable 
of being justly qualified: free scientific re- 
search, libre recherche scientifique: free, 
since it is here removed from the action of 
positive authority; scientific, at the same 
time, because it can find its solid foundations 
only in the objective elements which science 
alone is able to reveal to it.” (Italics supplied.) 

How wide is the gap between these 


theories of the law and those of the bumble 


bee and the Coca-Cola bottle. [The End] 


During 1956 the number of people protected by major medical 
expense insurance increased 69 per cent over the previous year, 
the Health Insurance Council recently reported. These policies 
have a $2,500-$10,000 maximum limit on benefits, a ““deductible’”’ 


amount and usually a “coinsurance” feature. 


The insured pays 


a small percentage of the bill above the “deductible” amount. 
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The Claims-Legal Side of Aeronautics 


By G. I. WHITEHEAD, Jr. 


This address was given by the author 
| before the Aviation Law-Science Sem- 
inar at the University of Wichita on 
June 5, 1957. Mr. Whitehead is the 
director of claims for United States 
Aviation Underwriters, Inc., New York. 


BN aise can be no reasonable dispute 
about the remarkable technical advances 
in aviation. There is no pretense, however, 
that the state of the art has advanced to 
where accidents have been eliminated. The 
safety while good, is admittedly 
short of perfection. 


record, 


In 1956 the domestic airlines carried about 
42 million passengers 23.2 billion passenger 
miles, with .62 passenger fatalities per 100 
million passenger miles. During the same 
period, and while carrying 4 million pas- 
sengers, the overseas airlines enjoyed a per- 
fect fatality-free record. To people in the 
industry these figures are decidedly encour- 
aging. However, the public does not find 
much comfort in safety statistics when 
major accidents occur. The fact that there 
is less than one passenger fatality for every 
100 million passenger miles flown is 
forgotten by the average air traveler when 
the dramatic particulars are reported of a 
tragic week in the air like the week, for ex- 
ample, in which the Douglas Aircraft Com- 
pany DC-7B and a Northrop F-89 jet fighter 
collided while on routine test flights in the 
vicinity of Sunland, California, and the 
crash into Rikers Island, New York, of a 
DC-6A of Northeast Airlines. The industry 
knows that to bring to fruition all of the 
enormous possibilities of air transportation, 
its people must work unceasingly to make 
flying as safe as it is possible to do so. 


soon 


While it is quite understandable that pub- 
lic attention is most often focused on the 
major crash of a transport-type aircraft, 
the bulk of the claims and lawsuits against 
air transport companies are for injury and 
damage growing out of accidents from other 


causes. Many more aviation accidents in- 
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volve enterprises other than the airlines 
In order to cover ground and knowing that 
we cannot hope to take up in detail all 
phases of the subject, it occurs to me that 
the principal categories for purposes of our 
discussion can be reduced to these: 

(1) liability of common carriers by air to 
their passengers; 

(2) liability of airframe, 
and accessory manufacturers and repairers 
of aircraft to third persons; 


component parts 


(3) liability of owners and operators of 
airports; 

(4) liability of owners and operators of 
business, utility and private aircraft; 

(5) liability from agricultural uses of air- 
craft; 


(6) some state laws of interest; 


(7) liability under private international 
law; and 
(8) physical damage claims under hull 


loss insurance contracts. 

Each of these categories has many facets 
that can be developed, and it is difficult to 
know exactly where to begin. I should 
think that the most satisfactory approach 
probably is to legal 
principles applicable to each of the eight 
headings, using the significant particulars 
of a decision or claim to emphasize or better 
illustrate the point. 


discuss some basic 


, and has 
been for the past ten years, attending to 
claims and lawsuits from 
of so-called airplane cases. I must concede 
that detached, impersonal thinking about 
this subject is almost impossible. 


My primary preoccupation is 


the defense side 


What I have to say probably will be old 
hat for the most part to those of you who 
have had airplane cases for attention. To 
those lawyers who never have prepared and 
tried an aviation case, let me urge upon you 
that there is no mystery about the handling 
of such cases that will not disappear as your 
preparation progresses. I think that you 
will find a great deal of satisfaction when 
an aviation case comes into your office in 
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personally invading what seems to you now 
1 ~ , 
to be a novel field. 


Liability of Common Carriers 
by Air to Their Passengers 


The duty owed to passengers was stated 
again in the recent case of Wilson v. Capital 
Airlines, 6 NEGLIGENCE Cases (2d) 891, 5 
Avt. 17,304, 240 F. (2d) 492 (CA-4, 1957): 

“Defendant carrier, and 
was bound to exercise the highest degree of 
care and foresight for its passengers’ safety. 

But a carrier is not an insurer, and 
the mere fact of the injury is not sufficient 
to raise a presumption of negligence on the 
part of the carrier.” 

This 
applied to other forms of common carriage 
of passengers to include common carriers 
by air. The “highest degree of care” is 
limited to care reasonably consistent with 
the operation of an airline. The duty has 
been expressed that the law does not hold 
people to the impossible. 


was a common 


statement merely extends the law 


Airmen are not 
expected to possess gifts of prophecy. How- 
ever, care must be provided against those 
injuries which human care and foresight 
can guard against. While contributory neg- 
ligence of a passenger cannot often be 
shown in defense of an “in flight” accident, 
a passenger cannot abandon all care for his 
own safety. Some passengers, for example, 
seem to think that seat safety belts are to 
keep the male passengers from chasing the 
stewardesses. If a passenger is given timely 
warning to fasten his seat belt and is injured 
when rough air is encountered because of 
his failure to do so, no liability should at- 
tach to the air transportation company. 

A question often asked is whether the 
doctrine of res ipsa loquitur applies to an 
action against an air transport company to 
recover damages for injury to or death of a 
passenger. Briefly stated, the application of 
this rule creates a rebuttable inference that 
the accident resulted from the defendant’s 
negligence. A _ plaintiff who relies upon 
res ipsa loquitur is in effect saying to the 
jury that (1) he does not know what caused 
the accident, (2) the airplane was in the de- 


fendant’s exclusive control, (3) airplanes 
ordinarily do not have accidents unless 
there is negligence and (4) therefore he 
should have a recovery. This conclusion 


just is not so. Lawyers should understand 
that aviation cases involving res ipsa loquitur 
can be, and in the main have been, defended 
successfully. They should not plan their 
preparation as though res ipsa loquitur, if ap- 
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plied, resolves the issues simply to one of 
It is simply a rule of evidence, 
and the rule itself is an old one, that some 


damages. 


courts have extended to aviation whereby a 
weak case for the plaintiff will be submitted 
to the jury. Most lawyers in plaintiffs’ 
negligence work express the opinion that 
from their experience a more effective case 
is presented by alleging and submitting 
proof of specific acts of negligence. 

The affirmative defense of assumption of 
the risk has been applied in some jurisdic- 
tions and rejected in others: Allison v. 
Standard Air Lines, 1930 USAvR 292, 1 Avt. 
462, 65 F. (2d) 668 (1933); Kimmel et al. v. 
Pennsylvania Airlines and Transport Com- 
pany, 1 Avr. 667 (1937); Lopez et al. vw. 
Resort Airlines, Inc. et al., 4 Avl. 17,758, 18 
F. R. D. 37 (1955). In the latter case the 
court let the defense of act of God stand 
but granted the motion to strike assumption 
of risk. Whether it is called by a specific 
name or not, passengers do, in effect, as- 
sume the risks of perils of the air. How- 
ever, by that assumption they do not assume 
the risk of any intervening negligence of 
the air carrier. This perhaps more appro- 
priately could be termed the defense of 
“fortuitous event.” Invisible turbulence, 
often called clear air turbulence, is a good 
example of such a risk. Even though 
studies have been made and are continuing 
to be made, there is no 100 per cent reliable 
means to provide air crews with a forewarn- 
ing that in an area without either clouds or 
precipitation they will encounter severe 
clear air turbulence. This is a peril incident 
to air travel. 

Many claims stem from premises opera- 
tions (conditions having no aviation flavor) 
such as_ slip-and-fall accidents at ticket 
offices and at air terminal facilities provided 
by the airline. Investigations are concerned 
with housekeeping of the premises, waxing, 
and janitorial service in general, and whether 
such services are performed by an inde- 
pendent maintenance organization; whether 
the location of the accident is in control of 
the airline; and classification of the person 
injured—that is, licensee, invitee, passenger, 
perhaps even a (the irate pas- 
senger who was injured while forcing his 
way into a baggage room to hurry the col- 
lection of his bags). There is often a thin 
line drawn between one owed a passenger’s 
right to protection and an invitee. Pas- 
sengers must be provided with a safe means 
of egress and ingress. Some courts hold 
that the high degree of care pertains only 
to the locomotive appliances where the 


trespasser 


safety of the passenger is necessarily en- 
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trusted to the care of the carrier who trans- 
ports him. Others have taken the view that 
the duty continues until the passenger has 
safely left the premises. This is controversial, 
and I can only bring it to your attention. 

A brief word about baggage liability. 
Similar to common carriers on the ground 
and water, the airlines limit their liability 
by tariff for loss of or damage to property 
of passengers—affording each fare-paying 
passenger the opportunity to declare a 
higher value. There have been decisions in 
several jurisdictions which uphold an air- 
line’s right to limit its liability for baggage; 
a recent one is Randolph v. American Airlines, 
Inc., 5 Avi. 17,160 (Ct. App. Ohio, 1956). 

To sum up, there have been substantial 
recoveries for passenger injury and death 
cases. However, passenger lawsuits, includ- 





ing deaths from major crashes, have and 
can be defended. Therefore, in settlement 
conversations to adjust claims of this sort, 
it is not just a question of how much; it is 
rather a question of what is a reasonable 
compromise when the extent of the damages 
are measured against (1) the chances of 
success in a lawsuit and (2) the expense to 
both sides to find out who is right. 


Liability of Airframe, Component 
Parts and Accessory Manufacturers 
and Repairers to Third Persons 


What I have to say about manufacturers’ 
liability today is said in more detail in a 
booklet prepared for United States Aviation 
Underwriters by the Central Claims Office 
(USAIG) and the office of their general 
counsel. 

No discussion of products liability would 
be complete without reference to MacPher- 
son v. Buick Motor Company, 217 N. Y. 382 
(1916). In this decision, Judge Cardozo 
broadened the “inherently dangerous” ex- 
ception to the general rule that the manu- 
facturer was not liable to the ultimate 
purchaser by saying: 

“Tf the nature of a thing is such that it is 
reasonably certain to place life and limb in 
peril when negligently made, it is then a 
thing of danger. Its nature gives warning 
of the consequence to be expected. If to 
the element of danger there is added knowl- 
edge that the thing will be used by persons 
other than the purchaser, and used without 
new tests, then, irrespective of contract, the 
manufacturer of this thing of danger is 
under a duty to make it carefully.” 


There have been a number of important 
manufacturers’ liability cases in aviation, 
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too. Following the decision in DeVito vw. 
United Air Lines, Inc. et al., 19 NEGLIGENCE 
Cases 789, 3 Avr. 17,581, 98 F. Supp. 88 
(1951) (a jury award of $300,000 in a death 
case against United Air Lines and the 
Douglas Aircraft Company was later held 
excessive and reduced to $160,000), it be- 
came popularly assumed that manufacturers 
should be joined as defendants in major 
accident cases,without too much regard for 
the facts. Judging from later experience, 
the cases seem to show that DeVito should 
not be taken as the general rule for suing 
manufacturers. I am not speaking of the 
situation where counsel has searched out 
the facts and from this examination prop- 
erly determined that there is a cause of 
action against the manufacturer, repairer 
or supplier. The cases I have reference to 
are where after a fair evaluation of the facts 
there is no reasonable basis upon which to 
believe products liability is involved (for 
example, all findings suggest, if there is any 
negligence, that it is maintenance or oper- 
ational error of the owner and operator of 
the aircraft). In those cases, joining the 
manufacturer as a defendant with the oper- 
ator can simply mean confusion further 
compounded (particularly if the suit against 
the manufacturer is dismissed in the course 
of trial) and boomerang to take a whole lot 
of the impetus out of the principal case. It 
occurs to me that from the manufacturers’ 
side, these shotgun suits are intended for 
the application of the millions-for-defense 
concept. 


In Hefter v. National Air Lines et al., 
United States District Court, Southern Dis- 
trict of New York, November, 1954, after 
five weeks of testimony, the trial judge 
granted the defendant manufacturer’s (Doug- 
las Aircraft Company) motion to dismiss 
the complaint and for a directed verdict. 
The airplane involved had been operated 
and maintained by the defendant airline for 
many years prior to the accident. In Good- 
man v. Pan American World Airways, Inc. 
et al., New York Supreme Court, West- 
chester County, January, 1957, the plaintiff 
agreed, in the course of the trial, to dis- 
missal of the action against the codefendant 
(United Aircraft Corporation). This action 
grew out of the death of a passenger in a 
Boeing Stratocruiser which crashed in Brazil 
on a flight from Rio de Janeiro to New York. 


Both cases illustrate a factual situation 
which required the defendant airframe 
manufacturer in the Hefter case, and the de- 
fendant propeller manufacturer in the Good- 
man case, to recognize from the outset that 
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they were in a fight to the finish and to 
prepare for it. 

A case of some interest with respect to 
the jurisdiction of the admiralty court is 
Lacey v. L. W. Wiggins Airways, Inc., 3 AVI. 
17,673, 95 F. Supp. 916 (1951). The de- 
fendant was the repairer of an aircraft 
which crashed in Massachusetts Bay at a 
point on the high seas with fatal injuries to 
the plaintiff. It was the respondent’s con- 
tention that while the death occurred on the 
high seas, the wrongful act did not and, 
therefore, the Death on the High Seas Act 
did not apply. In overruling the exception 
to the libel the judge said: 

“If the respondent failed to make a proper 
inspection of the craft, or failed to remedy 
properly, or failed to notify the 
owner of defects discovered during inspec- 
tion and repair, the effect of such failure 
was not spent until the plane fell to the sea. 
It appears from the allegations in the libel 
that the wrongful act was consummated 
wholly upon the water where the victim 
met his death. There is no ‘shore flavor’ 
whatever to the substance of the occurrence, 
the consummation of the wrongful act as 
distinguished from its origin. Using the 
language of Mr. Justice Butler, delivering 
the opinion of the Supreme Court in the 
Vancouver case, 288 U. S. 445 . . . the 
foundation of the right to 
wrongful act or omission taking effect on 
the high seas. This is a maritime tort, and 
upon it the libellant’s claim rests.” 


a defect 


recover is a 


Liability of Owners 
and Operators of Airports 


Similar to any invitee case, the duty owed 
to persons invited to land at or use airports 
is to use reasonable care to keep the prem- 
ises in a reasonably safe condition for such 
persons’ use according to the invitation, or 
at least to warn them against any dangers 
attendant upon this use which are not 
known to them or obvious to any ordinarily 
intelligent and known, 
or in the exercise of reasonable care ought 
to be known, to the airport operator. 


person either are 


It does not seem necessary to talk about 
injury claims occurring on the premises 
which are caused by defective sidewalks, 
escalators or the like. The same attention 
is given these claims as in fall-down acci- 
dents in hotel lobbies, supermarkets and 
similar places. In other words, there is 
nothing peculiar to aviation about such a 
claim simply because the accident occurred 
at an airport. Slip-and-fall cases, however, 
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do constitute a large portion of claims aris- 
ing from premises operations at air terminals. 

Some aviation risks at airports are as 
follows: (1) responsibility of a hangar- 
keeper who takes charge of a customer’s 
aircraft for storage, repair or safekeeping; 
(2) responsibility for the condition of run- 
way and taxiway surfaces; (3) responsibility 
for servicing aircraft; (4) responsibility for 
the control of traffic landing and taking off 
where the control tower is not CAA oper- 
ated; and (5) the noisy and often angry 
disputes with next-door neighbors who do 
not like the sounds and commotion of an 
airport—really a family fight, not an insur- 
ance-claims problem. 

In Peavy v. City of Miami, 1 Avr. 955, 146 
Fla. 629, 1 So. (2d) 614 (1941), a case in- 
volving the collision of an airplane with an 
obstacle on a runway under construction, 
the court said in affirming the jury verdict 
for the defendant: 

“Therefore, it was the duty of the de- 
fendant to see that the airport was safe for 
aircraft and to give proper warning of any 
danger of which it knew or ought to have 
known; and the defendant had the duty to 
keep the runways free from obstructions, so 
far as possible, or to place markers warning 
pilots of danger.” 

The court concluded that the pilot was 
negligent in failing to ascertain the condi- 
tion of the airport which he knew 
under construction. 


was 


The rule with respect to burden of proof 
in bailment cases (damage to hangared air- 
craft for example) must be examined for the 
jurisdiction where the case is to be tried. 
Some states hold that negligence is never 
presumed and bailments for hire are no ex- 
ception to the general rule (Toole v. Miller, 
2 NEGLIGENCE Cases (2d) 1128, 4 Avi. 17,195, 
99 Atl. (2d) 897 (1953)). 


Decisions in other jurisdictions hold that 
a mere showing of loss or injury will en- 
title the plaintiff bailor to recover unless 
this is offset by evidence adduced by the 
defendant bailee affirmatively proving that 
he exercised the degree of care called for 
(Bailey v. Insurance Company of North 
America, 17 NEGLIGENCE Cases 751, 2 Avil 
15,086, 56 S. E. (2d) 848 (1949)). 


Liability of Owners and Operators of 
Business, Utility and Private Aircraft 
The air has not become filled with private 


aircraft as some predicted would be the 
situation after World War II. Neverthe- 
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less, there has been a steady growth in 
numbers of corporate aircraft—what avia- 
tion insurers call industrial aid uses. In 
1956, corporate pilots flew 4.5 million hours 
in equipment of all types—from single en- 
gine and light twins to latest air transports 
including turbo prop aircraft. 


While the safety record has been gener- 
ally good, the accidents that have occurred 
in corporate flying have produced costly 
claims for physical damage, bodily injury 
and death—executives on board and high- 
valued hulls. I am not on the side of the 
business that sees the premium dollar go 
into the hopper. We have trouble enough 
watching the claim dollars. However, it is 
obvious that rates have to be related to ex- 
perience—increased costs and losses. Con- 
tributing in a measure to the loss picture is 
the provision in some industrial aid policies 
which provides for a voluntary settlement. 
This means that for a passenger death 
(crew can be included) and for certain 
specified physical injuries, regardless of de- 
fenses or limitations on liability, the insurer 
must offer a sum stated in the policy, usu- 
ally substantial, in settlement. As you 
might imagine, this offer is seldom rejected. 


Private flying, the use of aircraft for per- 
sonal pleasure and business, logs about 2 
million hours annually. CAA statistics 
show that student pilot certificates issued in 
1956 were up over 1955, and this may indi- 
cate the start of new growth in pleasure 
flying. Of course, the expense of individual 
ownership and maintenance of an aircraft 
purely for pleasure is a considerable prob- 
lem in the private flying picture. 


It has been our experience that few really 


serious accidents in pleasure flying stem 


mechanical breakdown—airframe or 


engine. For the most part, the causes seem 


from 


to be reduced to errors in judgment, an at- 
tempt to handle an aircraft or flight beyond 
the pilot’s capabilities, weather emergencies 
or a combination of these things. 


Often there is a guest-host relationship 
when corporate or private flying accidents 
occur and passengers are injured. In a 
Pennsylvania guest passenger case, Renne- 
kamp et al. v. Meloby Company, 4 Avt. 17,222, 
101 Atl. (2d) 669 (1954), the court said: 


“The pilot’s duty to the passenger is t 
exercise ordinary care in the circumstances. 
By statute in this State the liability of an 
owner or pilot of an aircraft for injury or 
death to passengers carried is to be deter- 
mined according to the law applicable to 


Aeronautics 


torts on the lands or waters of the Com- 
monwealth arising out of similar relations.” 

For a discussion of aviation guest statutes 
see this article’s section on some state laws 
of interest. 


Liability from Agricultural Uses 
of Aircraft 


There has been a wide range of progress 


in the use of utility aircraft in ranching and 
farming for transportation, inspection, seed- 
ing and spraying crops. The most frequent 
agricultural use of aircraft and helicopters 
probably has been the latter—the aerial 
application of chemical formulations such as 
2, 4-D, a herbicide to growing crops. Two 
theories of liability have grown out of law- 
suits to recover for the damage to property 
of neighboring land owners as a result of 
the drift or misapplication of the chemical: 
(1) the rule of absolute liability and (2) 
the rule requiring proof of actionable negli- 
gence as the cause of the damage. 


Both theories are illustrated in two recent 
cases. The rule of strict liability was im- 
posed in a Louisiana crop spraying case, 
Gotreaux v. Gary et al., 5 Avi. 17,269 (La., 
1957). The trial court held the defendants 
from any However, on 
appeal the operations of 
aerial applicators to blasting operations and 
adopted this language from Fontenot wv. 
Magnolia Petroleum Company, 5 NEGLIGENCE 
Cases (2d) 394, 227 La. 866, 80 So. (2d) 845: 


“We are follow any rule 
which rejects the doctrine of absolute lia- 


free negligence. 


court compared 


unwilling to 


bility in cases of this nature and prefer to 
base our holding on the doctrine that negli- 
gence or fault, in these instances, is not a 
requisite to liability, irrespective of the fact 
that the activities resulting in damages are 
conducted with assumed 
and in accordance with 
cepted methods.” 


reasonable 
modern and ac- 


care 


The other case is Vrazel v. Bieri et al., 6 
NEGLIGENCE Cases (2d) 864, 5 Avi. 17,310 
(Ct. Civ. App. Tex., 1956). In this case, 
2, 4-D was being applied to growing rice as 
a weed killer. The jury found that the 
chemical was not confined within the bound- 
aries of the rice field and that it drifted 
over to and damaged the plaintiff’s cotton 
crop. The court rejected the doctrine of 
absolute liability in this language: 


“The appellant does not contend in terms 
that the English doctrine of absolute lia- 
bility declared in Rylands v. Fletcher, L. R., 
3 H. L. 330, obtains in Texas—it is inescap- 
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able, we think, that he is pressing that doc- 
trine upon us, though perhaps ingeniously. 
The rule was later exhaustively exam- 
ined and rejected by the Supreme Court in 
Turner, et al. v. Big Lake Oil Company, et al., 
96 S. W. 2d 221. 
out of the use of explosives are in accord. 
Under our law, it is clearly required, in a 
case such as the present, before an injured 
suitor may that he obtain fact 
findings of actionable negligence. In the 
absence of these, he is not entitled to judg- 
ment. A finding of injury is not enough.” 
In the handling of crop damage claims, 
the initial investigation is directed toward 
obtaining the time (early morning wind 
conditions normally are best for aerial 
spraying), location, type of crops sprayed, 
chemical used, wind direction and velocity, 
and inspecting the aircraft and equipment 
used in the operation. 


Late Texas cases growing 


recover, 


The pilot is interviewed as are the flag- 
men (those marking the boundary of the 
area to be sprayed) and others who may 
have been present and have knowledge of 
the work that was performed. Many states 
have statutes controlling the business of 
air agriculture, such as permits for each job. 
This information together with reports from 
the state department of agriculture are se- 
cured. Of great assistance is a map of the 
whole area marked to show the relationship 
of the affected crop and distances from the 
places sprayed. Damages growing out of 
aerial work can reach substantial 
sums. It is usually the job for an expert to 
inspect the damages to determine whether 
(1) chemical! drift is the agent responsible, 
or perhaps farming methods, soil manage- 
ment, planting, a poor year generally, were 
participating f principal 


spray 


factors, if not the 
causes, in the loss of the crop; and (2) the 
fair value of the crop, trees or plantings 
damaged in the area was affected by the 
chemical. 


Some State Laws of Interest 


The Uniform State Law for Aeronautics 
was approved by the National Conference 
of Commissioners on Uniform State Laws 
in 1922, and in August, 1943, withdrawn 
from the active list of uniform acts by the 
national conference. The repugnant provi- 
sion in this act is to set aviation apart from 
other means of transportation and to make 
the owner or lessee absolutely liable, 
whether negligent or not, for injuries to 
persons or property on the ground. It is 
still law in only nine jurisdictions. Four 
other states make proof of damage prima- 
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facie evidence of liability. In the current 
session of the legislature, Tennessee re- 
pealed the absolute liability statute by en- 
acting a bill which, in substance, provides 
that liability for such damage will be de- 
termined in accordance with the rules and 
law applicable to torts in this state. Cer- 
tainly aviation in 1957 is not such a danger- 
ous activity that it should be placed in the 
category of oil well drilling and escaping 
gases—it just is not per se ultrahazardous. 
It seems reasonable to urge that the ques- 
tion of liability should be determined by 
general principles of negligence. Boyd v. 
White et al., 4 Avt. 17,485, 276 Pac. (2d) 92, 
rejected the rule of strict liability. See also 
Hahn et al. v. United States Airlines, 5 NEGut- 
GENCE CASES (2d) 184, 4 Avr. 17,525, 127 F. 
Supp. 950, and Margosian v. United States 
Airlines, Inc., 5 NEGLIGENCE CASES (2d) 881, 
4 Avi. 17,526, 127 F. Supp. 386, which hold 
that liability follows the invasion of a per- 
son’s premises, whether negligent or not, 
citing as authority a case decided in 1822, 
Guille v. Swan, 19 John 381 (a claim for 
damages involving a balloonist who ad- 
mittedly had limited control, if any, over 
where and upon whose property he would 
complete his adventurous journey). To 
compare this case with modern aviation so as 
to reach the same conclusion is preposterous. 


legislatures have enacted 
aircraft guest statutes similar to the auto- 
mobile statutes with which you are 
familiar. The right of a passenger to re- 
cover is predicated on proof of gross neg- 
ligence; sometimes willful misconduct and 
operating while intoxicated are included in 
the language. To illustrate one area of con- 
troversy stemming from this law, a heli- 
copter pilot asked a friend and his young 
daughter to visit where he was working, 
inviting them to take a ride in the machine. 
Shortly after becoming airborne the heli- 
copter crashed, killing the pilot and the 
daughter and seriously injuring the friend. 
The friend sued for his injuries, alleging 
that he was a newspaper man; that the 
purpose of the flight was to get material for 
and that publicity would be 
given the helicopter service. If the 
mercial aspect could be proved, the guest 
statute of that state would not apply. No 
effort was made to recover for the daughter’s 
death that the 
guest statute was a bar as to her case. See 
also Holbert et al. v. Berlinger et al., 273 Pac. 
(2d) 274 (1954), in which the court said: 


Several state 


guest 


his column; 
com- 


because it was conceded 


“The necessary compensation may consist 
of any benefit of a tangible nature received 
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by the operator of the plane as considera- 


tion for the ride , 


Liability Under Private 
International Air Law 


The Warsaw Convention 
have wide acceptance. 


continues to 
There have been no 
denunciations in the 27 years of its exist- 
and the number of countries which 
have ratified or adhered to it is now 91. The 
Warsaw Convention is a “Convention for 
the Unification of Certain Rules Relating 
to International Transportation by Air” (its 
proper name), Presidential Proclamation of 
October 29, 1934, 49 Stat., Pt. 2, at p. 3000 
and application is deter- 
mined by the contract of transportation and 
not by the place of the accident when travel 
is between 


two nations 
treaty, or f 


ence, 


following. Its 


adhering to the 
from 
destination in that same nation, if there has 
been an agreed stopping place in another 
nation whether an adherent or not. It 
places primary liability on the carrier for 
injury to passengers, baggage and goods un- 
less the carrier can affirmatively prove that 
it and its agents have taken all necessary 
measures to avoid the accident or that it 
was impossible to take such measures (or 


one adhering nation to a 


in the case of baggage and goods, that the 
damage was caused by an error in piloting 
or navigation). In injury or 
the recovery is limited to the 
present United States currency value of 
$8,291.87. For baggage and goods, the 
limitation is $16.58 per kilogram (2.2046 
pounds), and $331.67 for objects of which 
the passenger takes charge himself. If the 
passenger can affirmatively prove that the 
damage was caused by willful misconduct, 
there limit. The limitation 
for bringing an action is two years. 


passenger 


death cases, 


would be no 


The Hague Protocol to Amend the War- 
saw Convention, signed September 28, 1955, 
does not have the 30 ratifications required. 
The protocol contains a number of changes, 
some only of a drafting nature. Probably 
the most discussed change is the proposed 
increase to the United States currency 
equivalent of $16,600 in the amount recover- 
able for a passenger’s injury or death. 

One other convention you might like to 
know about is the Convention of 
October, 1952 (the Convention on Damage 
Caused by Foreign Aircraft to Third Par- 
ties), a liability-without-fault law which 
limits the amount recoverable for surface 
damages. This treaty has been ratified by 
only two states, Egypt and Canada, and it 
is not yet in force. 


Rome 


Aeronautics 


Warsaw Convention litigation in this 
country has been pretty much limited to 
efforts to break through the $8,300 ceiling 
by proof of willful misconduct. A recent 
which this decided is 
Goodman v. Pan American World Airways, 
Inc. et al., cited above, where the jury re- 
turned a verdict for the defendant on the 
willful misconduct and a verdict 
for the plaintiff in the conceded amount of 
$8,300 less which 


the defendant. 


case in issue was 


issue of 


costs were awarded to 


Physical Damage Claims 
Under Hull Insurance Contracts 


A hull loss is a claim for negotiation be- 
tween the insurer and its policyholder so, 
as you might expect, the disputes (and dis- 
putes arise infrequently) are unlike those 
that have to be resolved in third-party- 
liability matters. The principal areas of 
inquiry are as follows: (1) to establish that 
the loss is one coming within the contract 
and (2) that the amount 
claimed as damages in the proof of loss is a 
proper amount. There is another important 
aspect of hull claim work which we 
can call (3), and that is a comprehensive 
and searching examination of the facts to 
determine the opportunities for subrogation 
against a third party whose negligence 
caused the damage. The role of plaintiff is 
an unaccustomed one for insurers which are 
all toiling to the same end, so convincing 
evidence of third-party liability usually is 
an unescapable prerequisite to a subroga- 
tion action. 


of insurance 


loss 


Thomas, 4 Avi 


(2d) 223 (1955), was 


The case of Des Marais z 
17, Soe, Fae NY, ds 
concerned with the approved pilot clause in 
a policy of hull insurance. The insured air- 
craft disappeared on a flight from Alaska to 
Seattle. In the course of the investigation 
which followed, it was established that the 
first pilot was not approved as required by 
the terms of the policy and the copilot did 
not possess the required certificates. The 
court held that the pilot requirement was 
reasonable, not against public policy, should 
be enforced, and that the defendant need 
not show any causal connection between the 
accident and noncompliance with the policy 
condition. 

In Braniff Airways, Inc. v. Falkingham 
et al., 5 Avr. 17,223 (1957), suit was brought 
to recover for damage to the plaintiff's air- 
craft resulting from a ground collision with 
a snowplow. The defendant moved to have 
3raniff’s hull insurers made parties plaintiff 
on the ground that they are insurer sub- 
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rogees of the plaintiff under the terms of a 
contract of insurance and the proof of loss. 
In denying the motion, the court said: 

“Even though a partial insurer subrogee 
is a real party in interest, he is only a 
proper party, not a necessary party, to a 
suit brought by the insured to recover the 
full loss.” 

In Great American Insurance Company v. 
Bass et al., 3 Avt. 17,144, 44 So. (2d) 532, the 
court had for consideration an insurance 
policy which covered all risks while the 
aircraft was not in flight. The term “flight” 
was defined in the policy as “the period 
from the start of actual take-off run, while 
in the air and until completion of the land- 
ing run.” This aircraft was upset by gusts 
of wind after landing but before coming to 
a complete stop and at a time when the 
pilot was about ready to apply power to 
turn around and taxi to a parking place. 
The court found for the insured and, among 
other things, had this to say: 

“Once the risks of airborne flight and 
ground contact have abated, the pilot re- 
gains full control over his plane subject 
only to ground hazards 
gusts of wind 

a ground hazard 


The sudden 
were nevertheless here 


Conclusion 


We recognize that when accidents occur 
and people are injured and goods damaged, they 
have a right to expect a prompt and fair 
appraisal of their claims. We can only be 
as prompt as the time it takes to make the 
investigation required and, of course, what 
is fair value can become about as contro- 
versial as anything that I know of. Never- 
theless, while a negligence claim is still in 
claim, and even when it is in suit, most often 
both sides will make a calm and reasonable 
appraisal of the settlement value and agree 
to a compromise in which one may feel that 
he gave too much and the other that he took 
too little. However, a seemingly 
sary lawsuit has avoided through 
mutual Unresolvable contro- 
versies are the exception, and when there 
is an honest difference of 


unneces- 
been 
concessi ns. 


opinion which 


creates a wide gap between the parties, 
someone probably is making a mistake in 
his basic thinking. Of course, trying to 
guess what a jury is going to do with a 
case can be a very discouraging business. 
Plaintiffs and defendants both miss in their 
calculations, and the reason that it does not 
happen more often is the fact that experi- 
enced people in this business are seldom so 
far apart in their appraisals that at some 
stage before trial the gap cannot be dimin- 
ished and an adjustment reached that is 
satisfactory to all. 


We recognize, too, that in recent years 
attention has been focused on the “rock ’em 
and roll ’em” technique employed by plain- 
tiffs’ counsel in negligence cases. There is 
nothing new about aggressive preparation 
of lawsuits and talented trial lawyers always 
have presented their cases with vigorous 
imagination. We are mindful that deter- 
mined effort pays off, and within the bounds 
of being intelligent about it we try to be 
similarly aggressive and imaginative in at- 
tending to the defense of our clients in air- 
plane cases. The storm warnings usually 
are up early in a case of this sort, and with 
the battle lines drawn, the idea of a prompt 
and fair appraisal of the claim for settle- 
ment must be forgotten. We try to be 
intelligent in the use of imagination and in 
timing when to be aggressive, because the 
intelligent imagination may 
serve to convince that in a particular case 
some different technique may bring about a 
better result. The tactics will not 
bring a successful ending to every situation. 
Tactics that suit the talents and personali- 
ties of strange indeed, often 
ludicrous, when employed by others. There 
really is no magic formula for preparing 
and presenting a successful airplane negli- 
gence case whether for the defendant or the 
plaintiff. However, of this we can be 
certain: It requires a lot of wearisome toil, 
with the threat that disappointment may lie 
ahead, but with the hope that your labor 
will bring a defendant’s verdict if you rep- 
resent the defendant, and pay a handsome 
award if your client is the plaintiff. 


[The End] 


exercise of 


same 


some seem 


Group insurance made record gains in 1956 and now stands as one 


of the great bulwarks of family financial protection. 


Covering 


death, disability and retirement, it has grown to be an important 


part of the insurance structure. 


Millions of people are now 


covered by one or more group plans and well over $4 bil- 
lion annually goes into premiums.—Institute of Life Insurance. 


IL J — August, 1957 





Liability in Excess of Policy Limits 


By FRED D. CUNNINGHAM 


This article was presented before the 


Association on June 14, 1957. The author 
is general counsel of the Shelby Mutual 
Insurance Company of Shelby, Ohio 


— TREND and frequency of deci- 
sions pertaining to liability in excess of 
the policy- limits requires adjusters, and 
field and home office counsel to be vigilant 
and somewhat clairvoyant to sense the pos- 
sibility of and to obviate a charge of negli- 
gence or bad faith if a judgment is rendered 
against the insured in excess of the policy 
limits. In a potential situation of this sort 
the adjuster and attorney must try, on the 
one hand, to decide what would be the con- 
duct of that mythical character Mr. Rea- 
sonable and Prudent Man under the same 
or similar circumstances and, on the other 
hand, be able to show affirmative conduct 
from which good faith toward the insured’s 
interest would be manifest under the facts 
and circumstances. 

This tort, 
arises out of the 
pany of the right 
of claims and defense of actions, as well as 
pro- 
hibits the insured from taking any affirma- 


might call it, 
com- 


new which we 
reservation to the 


to negotiate settlement 
out of the cooperation clause which 


tive action, admitting any liability or incurring 
any expense without the permission of the 
company. As stated in 38 American Juris- 
prudence “Negligence,” Section 20: 


“Ordinarily a breach of contract is not 
a tort but a contract may create the state 
of things which furnishes the occasion for 
the tort. 
the existence of the duty to exercise care 
may through an implied 
contract. Accompanying every contract is 
a common law duty to perform with care, 
skill, reasonable expedience and faithfulness 
the thing agreed to be done, and a negli- 


The relation which is essential to 


arise express or 


Liability in Excess of Policy Limits 


1 Holmes, The Common Law, pp. 110 and 162 


gent failure to observe any of these condi- 
tions is a tort, as well as a breach of contract.” 


The insurance contract 
ship out of which arises a duty to use com- 
mensurate care. Some cases have held that 
a fiduciary relationship exists between the 
company and the insured. We are taught 
in negligence law that the standard of care 
is invariable, but that the care 
varies with the circumstances and the harm 
to be anticipated 


creates a relation- 


degree of 


The external standard referred to by Jus- 
tice Holmes’ has now been tersely defined 
by the Restatement of Torts, Section 282, 
any conduct, 
except conduct recklessly, disregardful of 
an interest of others, which falls below the 
standard established by law for the protec- 


as follows: “Negligence is 


tion of others against unreasonable risk of 
harm.” 

that fictional legal char- 
acter man) is defined in the 
Restatement of Torts, Section 283, as fol- 
“Unless the child, the 
standard of conduct to which he must con- 


The conduct of 
(reasonable 
lows: actor is a 
form, to avoid being negligent, is that of 
a reasonable man under like circumstances.” 
In comment “A” this section, the 
qualifications of the reasonable man are 
“The ‘reasonable 
person 


under 


listed as follows: words 
man’ 
qualities of attention, knowledge, intelligence 
and judgment which society requires of its 
members for the protection of their own 


interests of others.” 


denote a exercising those 


interests and the 


The bad faith rule is the majority 
one and the negligence test the minority. 
The evolution of the law in this respect 
is indicated by John Alan Appleman in 
Volume 8, /nsurance Law and Practice, where 
he stated that the bad faith rule is becom- 
ing the minority one and the 
rule the majority. That statement 
in 1942. The intervening years have firmly 


now 


negligence 
was made 


established the bad faith rule as the major- 
As Justice Holmes said: “The 


ity rule 





law is always approaching and never reach- 
ing consistency. It will entirely 
consistent only when it ceases to grow.” ’ 

Bad faith is, to some extent, tinctured 


with fraud and has been defined as a state 
of mind, indicated by acts, conduct and 


become 


circumstances, provable by circumstantial 
as well as by direct evidence.’ 


In some jurisdictions the negligence and 
bad faith rules coalesce and a 
showing of negligence is considered an ele- 
ment in determining the bad faith issue. 
In some states both rules apply—the negli- 
gence rule to the investigation and handling 
of the claim and the good faith rule to the 
diligence, judgment and discretion in handling 
the litigation aspect of the claim.* 


seem to 


There has been a great deal of litigation 
involving this very controversial issue and 
there is certain to be continuous evolution 
of the law in this important phase of our 
practice. As Justice Holmes said: “The 
growth of the law is influenced by ex- 
pediency,” which is “the secret root from 
which the law draws all the juices of life.” ° 


There is also much literature on this sub- 
ject. In have drawn 
deeply upon and tried to condense many 
conclusions into a pattern of practical pro- 
cedure as to what has and has not been held 
to be negligence or bad faith. In this re- 
spect I must plead guilty to Dean Prosser’s 
statement that “research has been defined 
as plagiarism on the grand scale.” ® 


these comments | 


well said 


arises.” 


It has been that “out of the 
facts the law We also know as 
lawyers (and as Holmes stated): “The law 
does not always perfectly accomplish its 
ends.” * 

Little would, therefore, be accomplished 
by a tedious discussion of the individual 
If the plaintiff makes a submissible 
case, the issues are factual and to be deter- 
mined by the jury under appropriate in- 
structions, depending upon the facts and 
circumstances of each particular case. As 


cases. 


2 Work cited at footnote 1, at p. 36. Also 
see 40 A. L. R. (2d) 178, 186 

8’ Waters v. American Casualty Company of 
Reading, Pennsylvania, 261 Ala. 252, 73 So. 
(2d) 524. 

‘Hilker v. Western Automobile Insurance 
Company of Ft. Scott. Kansas. 204 Wis, 1, 231 
N. W. 257, 235 N. W. 413; Wilson v. Aetna 
Casualty & Surety Company, 34 Automobile 
Cases 1127, 145 Me. 370, 76 Atl. (2d) 111; see 
ease cited at. footnote 3; Ballard v. Ocean Ac- 
cident & Guarantee Company, 86 F. (2d) 449. 


5 Work cited at footnote 1, at p. 35. 


®°67 Harvard Law Review 1136 (May, 
1943 Insurance Counsel Journal 35 
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1954) ; 
(January); 


every lawyer well knows, the outcome of a 
jury trial largely depends upon the drama 
and unforeseeable influences and personal- 
which create bias and prejudice, as 
well as the general background, color and 
character of the particular facts and cir- 
cumstances being presented to the jury. 


ities 


Tennessee lawyers have had their course 
pretty well charted within the framework of 
the cases of Roberts v. American Fire & Casu- 
alty Company, cited at footnote 20; Southern 
Fire and Casualty Company v. Norris, cited 
at footnote 8; Vanderbilt University v. Hart- 
ford Accident & Indemnity Company, cited at 
footnote 18; Noshey v. American Automobile 
Insurance Company, cited at footnote 10; 
Home indemnity Company v. Williamson, 34 
AutomosBILE Cases 533 (1950); Aycock 
Hosiery Mills v. Maryland Casualty Company, 
157 Tenn. 559, 11 S. W. (2d) 889 (1928). 


In the Southern Fire and Casualty Company 
case the appellate court discussed the negli- 
gent investigation of a claim and its bearing 
on bad faith. The case went to the jury 
on that issue. Although there was a judg- 
ment for the plaintiff which was affirmed 
on appeal, I don’t believe that any fault can 
be found with the court’s decision in view 
of the facts before the court and jury. It 
is noted, however, that there was a rather 
strong dissenting opinion. 

In regard to the Roberts case, I am confi- 
dent that most lawyers would agree that 
the sound and under the 
cumstances amply justified. The same is 
In the Vanderbilt 
University case the decision was warranted 
and the following court statement justified: 
“The defendant had displayed such wanton 
and intentional disregard and indifference 
to the interests of the insured as to consti- 
tute bad faith.” 


decision is cir- 


true of the Noshey case. 


Thus, within the framework of these 
cases and their underlying facts, the course 
of conduct for Tennessee lawyers is pretty 
well outlined as to what not to do. This 
conversely points out a course of conduct 


1950 Insurance Counsel Journal 178 (April); 1951 
Insurance Counsel Journal 342 (October): 1955 
Insurance Counsel Journal 56 (January); 
1955 Insurance Law Journal 525 (August): 
1950 Insurance Law Journal 734 (October); 1952 
Insurance Law Journal 192 (March); 1949 In- 
surance Law Journal 799 (November): 1949 
Insurance Law Journal 107 (February): 1948 Jn- 
surance Law Journal 947 (December); 1946 
Insurance Law Journal 130 (March): Notes, 7 
NCCA 306 (3d Series), and 40 A. L. R. (2d) 306; 
Blashfield, Automobile Law and Practice, Vol. 
6, Secs. 4054 and 4060: Appleman, /nsurance 
Law & Practice, Vol. 8, Sees. 4711-4715: Couch, 
Cyclopedia of Insurance Law, Vol. 5, Sec. 1175 F. 
‘ Work cited at footnote 1, at p. 111, 
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generally to establish and manifest good 
faith toward the interest of the insured and 
his exposure to a verdict in excess of the 
policy limits. 

From the examination that I have made 
of the authorities in connection with this 
subject, I think that Tennessee is the lead- 
ing state on precedent and authority on this 
question when one considers the underlying 
facts and the decisions of the court pointing 
out the acts or omissions on which the 
court predicated its conclusion. Hence, any 
detailed analysis of state and federal court 
decisions on this question would merely 
be repetitious, so we will review briefly the 
categories and areas requiring discretion on 
the part of counsel and company to mani- 
fest good faith and diligence toward the 
insured’s interest and exposure. 


Facts and Circumstances 
Constituting Bad Faith 


Generally speaking, it has been regarded 
that the insurer must give equal considera- 
tion to the interests of the insured as it 
does its own interests, and the failure to do 
bad faith.” Rejecting settlement pro- 
posals which the insurer knew to be reason- 
able and which were within the policy limits 
manifests bad faith 


SO 18 


towards the insured’s 
interest.” 

Circumstances have been considered in some 
indicative of bad faith when 
the insurer advised the insured to transfer 
his property to avoid payment of possible 
excess liability.” 


cases to be 


The amount of reserve carried by the in- 
surer would be competent evidence indicat- 


ing bad faith in the event the reserve was 


8 Southern Fire and Casualty Company, v. 
Norris, 37 Automobile Cases 1075, 35 Tenn. App. 
657, 250 S. W. (2d) 785 (1952); Johnson v. 
Hardware Mutual Casualty Company, 1 Auto- 
mobile Cases 134, 109 Vt. 481, 1 Atl. (2d) 817: 
National Mutual Casualty Company v. Britt, 
203 Okla. 175, 200 Pac. (2d) 407, 218 Pac. (2d) 
1039 

*J. Spang Baking Company v. Trinity Uni- 
versal Insurance Company, 24 Automobile Cases 
618, 45 Ohio Abs. 577, 68 N. E. (2d) 122. 

1” Maryland Casualty Company v. Cook- 
O’Brien Construction Company, 69 F. (2d) 462, 
cert. den., 293 U. S. 569 (CCA-8): Noshey v. 
American Automobile Insurance Company, 
68 F. (2d) 808 (CCA-6). 

1 Lanferman v. Maryland Casualty Company, 
222 Wis. 406, 267 N. W. 300 

1% Maryland Casualty Company  v. Cook- 
O’Brien Company, cited at footnote 10: Royal 
Transit v. Central Surety & Insurance Corpora- 
tion, 29 Automobile Cases 655, 168 F. (2d) 345, 
cert. den., 93 L. Ed. 395 (CCA-7); Johnson v. 
Hardware Mutual Casualty Company, cited at 
footnote 8 
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substantially in excess of the case’s settle- 
ment value as fixed by the insurer.” 


There have been instances where the 
insurer has been held guilty of bad faith by 
disregarding recommendations urged by their 
field adjuster as well as by local and trial 
counsel.” 

The converse of this proposition is that 
the insurer may not itself from 
responsibility or bad faith by showing that 
it acted upon the advice of counsel.” 


absolve 


Taking any arbitrary, capricious, reck- 
indifferent action towards the in- 
sured’s interest has been held to be bad 
faith. Obviously, the action of the insurer 
must not be such that there could be any 
question about the honesty of the position 
taken by it.” 


less or 


The insurer must show a willingness to 
effect such a settlement as is arrived at by 
honest judgment and discretion, and failing 
to so act will likely be held to be bad faith.” 


The insurer must exercise the utmost 
care and diligence in investigating the case, 
including the interviewing of witnesses and 
otherwise ascertaining all facts and circum- 
stances, including visiting the scene of the 
accident. Failure to do so will be held 
negligence and have an influence on the 
issue of bad faith.” 


The insurer must not refuse to make a 
settlement, except in good faith, if it knows 
that it has no more than an equal chance 
of winning the case and if the case is lost 
the verdict against the insured will exceed 
the policy limits. In this respect, there is 
a shifting degree of care commensurate 
with the hazard to the insured’s interest 
and his exposure.” 


1% Dumas v. Hartford Accident & Indemnity 
Company, 28 Automobile Cases 583, 94 N. H. 
484, 56 Atl. (2d) 57: Douglas v. United States 
Fidelity & Guaranty Company, 81 N. H. 371, 
127 Atl. 708: Highway Insurance Underwriters 
v. Lufkin-Beaumont Motor Coaches, 31 Automo- 
bile Cases 367, 215 S. W. (2d) 904. 

1% Royal Transit v. Central Surety & Insurance 
Corporation, cited at footnote 12; Hart v. Re- 
public Mutual Insurance Company, 32 Automo- 
bile Cases 368, 152 Ohio 185, 87 N. E. (2d) 347. 

% American Mutual Liability Insurance Com- 
pany v. Cooper, 61 F. (2d) 446, cert. den., 
77 L. Ed. 1483 (CCA-5). 

1 See case cited at footnote 15: Bollard v. 
Citizens Casualty Company, 196 F. (2d) 96 
(CA-7): Tyger River Pine Company v. Mary- 
land Casualty Company, 170 S. C. 286, 170 S. E. 
346: Southern Fire and Casualty Company v. 
Norris, cited at footnote 8. 

1 National Mutual Casualty Company v. Britt, 
cited at footnote 8; Attleboro Manufacturing 
Company v. Frankfort Marine, Accident & Plate 
Glass Insurance Company, 240 F. 573, 17 NCCA 
1068. 
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An insurer must use good faith, skill and 
diligence in timing its settlement negotiations 
An undue delay in endeavoring to effect a 
settlement or in submitting a _ settlement 
counterproposal may be held to be bad 
faith.” 

An insurer must necessarily develop sutf- 
ficient information to arrive at an intelligent 
evaluation of the claim. Attempting to 
arrive at such a conclusion without adequate 
investigation, both factual and medico-legal, 
may be influential on the bad faith issue.” 


The medico-legal aspect of negligence 
cases is becoming increasingly important. 
An insurer must be able to show that it 
used reasonable care and prudence in doing 
everything possible to inform itself of the 
injuries sustained and the probable extent 
f permanent impairment, if any, likely to 
follow the injuries.” 


Any indication that the company disre- 
garded the potentiality of the claim by rea- 
son of the race or nationality of the injured 
person whereby its conduct was discrimina- 


tory will be evidence of bad faith.” 


It will likely be held to be bad faith or 
an indication of bad faith for an insurer not 
to inform its counsel of all the facts and 
information that has come to its attention.” 


Failure on the part of the insurer and 


counsel to inform the insured of his pos 
sible excess liability or to disclose to him 
the status of settlement and 
lefinite offers of settlement may be indica- 


tive of bad faith.” 


negotiations 


In a number of the older cases it was re- 
evidence of bad faith that the 
insurer refused to settle unless the insured 


garded as 


would make a contribution, even though 


the amount of settlement within the 
policy limit. This, of course, would still be 
the case today, but I doubt if insurers are 
indulging in this practice as formerly. 


was 


% Vanderbilt University v. Hartford Accident 
& Indemnity Company, 109 F. Supp. 565 (DC 
Tenn., 1952) 

1% Hilker v. Western Automobile 
Company, cited at footnote 4 

* Radcliffe v. Franklin National Insurance 
Company, 8 Automobile Cases (2d) 101, 298 Pac. 
(2d) 1002 (Ore., 1956): Roberts v. American Fire 
& Casuaity Company, 34 Automobile Cases 920, 
89 F. Supp. 827, aff'd, 186 F. (2d) 921; Southern 
Fire and Casualty Company v. Norris, cited 
at footnote 8 

*1 Roberts v. American Fire & Casualty Com- 
pany, cited at footnote 20 

= Douglas v. United States Fidelity & Guar- 
anty Company, cited at footnote 13. 

23 American Casualty Company of Reading, 
Pennsylvania v. Glorfield, 8 Fire and Casualty 
Cases 488 (CA-9, 1954); see case cited at 
footnote 3. 
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Insurance 


Where there is clear liability on the part 
of the insured, it may evince bad faith if 
an earnest and prompt attempt is not made 
to settle the case for its reasonable value, 
depending upon the nature and extent of 
the injuries.” 

\ need for caution on the part of trial 
counsel, as well as home office counsel, is 
indicated by some of the decisions where 
the home file, which contained 
showing indifference on the 


othce cor- 
respondence 
part of the insurer to give adequate con- 
sideration to the insured’s exposure, 
subpoenaed. This, no doubt, resulted from in- 
advertent comments in the correspondence 
such as “What do we have to lose” or “Our 
policy limit is thus and so,’” In this re- 
spect, both the trial and home office counsel 
must be constantly alert to the possibility 
that their file will be 
language contained in 
showing an indifference or inadequate con- 
insured’s interest 
have a very adverse effect on the issue of 
excess liability. 


Was 


subpoenaed and any 
the correspondence 


sideration to the could 


An indication that the insurer has a sub- 
stantial part of the risk reinsured and, 
therefore, does not stand to lose any more 
than its retention will likewise be regarded 
as indicative of bad faith.” 


Bad Faith Not Shown 


The following has been held in a number 
of cases insufficient to establish bad faith. 

Mere indiscretion or impolitic 
without more, is not sufficient 
bad faith.” 


conduct, 
to establish 


Bad faith requires more than a showing 
of inadvertence or mistake of judgment.” 

If the insured’s actions or misrepresenta- 
tions in any way influence the 
omission to settle, the insured will not be 
able to show bad faith.” 


insurer’s 


24 See case cited at footnote 9: National Mu- 
tual Casualty Company v. Britt, cited at foot- 
note 8. 

* American Casualty Company 
Pennsylvania v. Glorfield, cited at 

** See case cited at footnote 9 

27 Levin v. New England Casualty Company, 
101 Misc. 402, 233 N. Y. 631, 135 N. E. 948. 

* Berk v. Milwaukee Automobile Insurance 
Company, 21 Automobile Cases 404, 245 Wis. 
597, 15 N. W. (2d) 834; Georgia Casualty Com- 
pany v. Mann, 242 Ky. 447, 46 S. W. (2d) 777: 
City of Wakefield v. Globe Indemnity Company, 
246 Mich. 645, 225 N. W. 643: Norwood v. Tra- 
velers Insurance Company, 3 Automobile Cases 
(2d) 16, 204 Minn, 595, 284 N. W. 785: Henry 
v. Nationwide Insurance Company, 7 Automo- 
bile Cases (2d) 888, 139 F. Supp. 806. 

* State Automobile Mutual Insurance 
pany of Columbus, Ohio v. York, 104 F. 
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footnote 23. 
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Where there is no clear and definite evi- 
dence that the claim could be settled within 
the policy limits or for a reasonable figure, 
or the proposal of the claimant was merely 
conditional, the insurer cannot be held liable 
for refusal to settle within the policy limits.* 

The mere failure to inform the insured of 
an opportunity to settle, standing alone, 
does not constitute bad faith.™ 
An honest error of judgment or mere 
omission is not alone sufficient to establish 
bad faith, as an insurer or its counsel is 
not required to be clairvoyant or have a gift 
of prophecy. If experienced lawyers gener- 
ally might differ as to (1) the law applicable 
to the facts and circumstances or different 
inferences could be drawn, or (2) the proba- 
bilities of the jury’s conclusions, a mere 
defend the case either on the 
facts or law is not bad faith even though 
an adverse decision results.” 


election to 


If the insurer has exercised good faith in 
its dealings with the insured and if the 
settlement proposal has been fully and fairly 
considered and decided against, based upon 
an honest belief that the action could be 
the judgment held within the 

and in which 
counsel have honestly expressed their con- 
clusion, the insurer cannot be held liable 
even though there is a mistake of judgment 
in arriving at their conclusion.™ 


defeated or 


policy limits respect local 


If an insurer and attorney conclude that 
there is a fighting chance to defeat the claim 
or keep the verdict within the policy limits 
and the demand is conscientiously 
sidered as excessive, a decision to try the 
case rather than settle will not be regarded 
as bad faith.” 


con- 


Rule of Negligence 
The negligence rule (the minority, as 
stated before) is based upon the nebulous 


(Footnote 29 continued) 

730, cert. den., 84 L. Ed. 495 (CA-4): Hall v. 
Preferred Accident Insurance Company of New 
York, 2 Automobile Cases 324, 204 F. (2d) 844 
(CA-5): Home Indemnity Company of New 
York v. Standard Accident Insurance Company 
of Detroit, 29 Automobile Cases 509, 167 F. (2d) 
919 (CCA-9); Ohio Casualty Insurance Com- 
pany v. Gordon, 9% F. (2d) 605 (CCA-10). 

3% Jones v. Highway Insurance Underwriters, 
1 Automobile Cases (2d) 589, 253 S. W. (2d) 
1018. 

31 Norwood wv. Travelers Insurance Company, 
cited at footnote 28; Keenschmidt v. Farmers 
Mutual Insurance Company, 101 F. (2d) 987 
(CCA-8); Strode v. Commercial Casualty Insur- 
ance Company, 1 Automobile Cases (2d) 846, 
102 F. Supp. 240, 202 F. (2d) 599. 

% Best Building Company v. Employees Lia- 
bility Insurance Company, 247 N. Y. 451, 160 
N. E. 911; Georgia Casualty Company v. Mann, 
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standard of the reasonable and 
prudent man, and which under the circum- 
stances is measured by hindsight or retro- 
spective vision.” 

The Restatement of Torts, Section 433-E, 
makes a very pertinent and cogent statement 
relative to the peril of being judged in 
retrospect in the light of wisdom borne of 
the event. Mr. Appleman, in his article 
appearing in 26 Kentucky Law Journal 100 
(1938), very much deplores the above fact 
and points out the peril of a prejudiced lay 
jury’s deciding the factual issues as to 
reasonable prudence and care in the handling 
of the technical aspects of bodily injury 
liability claims and litigation.” 


external 


rule opens up for con- 
sideration in retrospect the manner and 
skill in conducting all aspects of the investiga- 
tion; between the insurer 
and its attorneys and investigators; medico- 


The negligence 


correspondence 


legal aspects; discussion and conclusions as 
to evaluation; and consideration of the lia- 
bility issues, causal relation, proximate cause 
and, in fact, all facts and circumstances 
leading to the decision not to accept the 
settlement proposed. Thereafter the negli- 
gence issue will follow through the prepara- 
tion for the trial, the conduct of the trial 
and, finally, the decision whether to appeal 
from the judgment.” 


Precautionary Suggestions 
and Methods 
The 


show good faith and diligence. 


following suggestions are made to 


An insurer should conduct a thorough, 
prompt and complete investigation, includ- 
ing the taking of adequate photographs and 
surveys of the scene of the accident, visiting 
the scene of the accident, taking important 
witnesses to the scene of the accident to at- 
cited at footnote 28: Blue Bird Taxi Corporation 
v. American Fidelity & Casualty Company, 2 
Automobile Cases 839, 26 F. Supp. 808. 

% Christian v. Preferred Accident Insurance 
Company, 33 Automobile Cases 963, 89 F. Supp 
888: Burnham v. Commercial Casualty Insur- 
ance Company, 12 Automobile Cases 684, 10 
Wash. (2d) 624, 117 Pac. (2d) 644: Hoyt v. Fac- 
tory Mutual Liability Insurance Company, 12( 
Conn, 156, 179 Atl. 842. 

% Wilson v. Aetna Casualty & Surety Com- 
pany, cited at footnote 4: New Orleans v. 
Maryland Casualty Company, 114 La. 153, 38 
So. 89, 6 L. R. A. 562 (n.s.) 

% Georgia Casualty Company v. 
at footnote 28. 

% Douglas v. United States Fidelity & Guar- 
anty Company, cited at footnote 13. 

% Georgia Casualty Company v. Cotton, 157 
Miss. 396, 132 So. 73: Braim-McCabe v. London 

(Continued on following page) 
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Mann, cited 





tempt to reconcile differences, interviewing 
the police officers and making an exhaustive 
search for other witnesses from whom in- 
formation can be obtained pertaining to the 
accident. 

There is one important phase of the in- 
vestigation which should be emphasized: 
When the insured’s statement is taken, care 
should be that the insured in 
several statement disclaims 
any liability for the accident, if such is the 
case. If some of his witnesses likewise feel 
that the insured is not to blame, then they 
also should make such an expression. In 
the event of litigation to establish excess 
liability, these statements by the insured 
and the witnesses may be very helpful in 
deciding the issue. 


used to see 
places in his 


When suit is brought the insured should 
be notified promptly, especially in the event 
the damages sought are in excess of the 
policy. In writing the excess letter, care 
should be taken that no expression is made that 
it 1s very likely or it is very probable that the 
verdict may exceed your policy limits. These 
words and phrases have been held damag- 
ing to the insurer.” 


The insureds should be invited to retain 
their own counsel at their own expense and 
informed that the insurer will be ‘very glad 
to cooperate with any counsel that they may 
retain. 

As the litigation progresses, inform the 
insured fully of the developments and par- 
ticularly the progress of settlement demands 
and negotiations. If there is a reasonable 
opportunity to settle the matter in excess 
of the policy limits, the insured should be 
notified so that he may have the opportunity 
of contributing the excess, if that course 
appears advisable. 

Always use moderation in discussing settle- 
ment negotiations. Don’t take any arbitrary 
attitude unless compelled to by similar con- 
duct and attitude on the part of the plain- 
Always keep an open mind 
to learn of any later information which may 


tiff’s counsel. 


have an influence on your previous con- 
clusions. 

made that 
the home office reserves would likely be 


Previous comment has been 


competent evidence on the issue of evalua- 
tion. If a substantial reserve is maintained 


(Footnote 37 continued) 

Guarantee & Accident Company, 232 F. 298 
(1915); Dumas v. Hartford Accident & Indem- 
nity Company, cited at footnote 13; Highway 
Insurance Underwriters v. Lufkin-Beaumont 
Motor Coaches, cited at footnote 13; G. A. 
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beyond the amount offered in settlement, 
this circumstance could be very damaging 
in a subsequent excess suit. 


The insurer should be very careful to 
procure from its trial counsel a complete 
analysis of the case from a factual, legal and 
damage evaluation standpoint. There should 
be a very close working arrangement be- 
tween the trial and the insurer’s 
representatives to see that the suit is kept 
alive until the case is set for trial. It is 
possible that counsel and the insurer might 
be held liable for negligence in defending 
the suit, irrespective of bad faith, if diligence 
is not used to see that witnesses are kept in 
contact with and medical evidence obtained 


connsel 


of the progress being made so that when 
the case comes to trial there are no surprises 
or evidence not reasonably contemplated.” 


In all discussions with the insured inform 
him of his right to be represented by coun- 
sel during the negotiations as well as at 
trial. In the event he does retain counsel, 
be sure to keep his counsel fully informed 
of any progress and developments. Also 
attempt to obtain a commitment or comment 
from the insured’s own counsel as to his 
views of the liability and evaluation of the 
case from a settlement standpoint. 


A general admonition is suggested that 
all conversations, whether in person or by 
telephone and, of course, all communications 
with the insured or his counsel, should be 
carefully recorded. It is recognized that 
attorneys are exceedingly busy and it is not 
expected that they will be able to remember 
the intimate details of developments of a 
number of cases in their offices. It is, there- 
suggested that the habit be formed 
of making a memorandum of all confer- 
ences pertaining to the case as well as tele- 
phone conversations, so that in the event of 
litigation and the subpoenaing of the file, 
the file will speak for itself as to diligence 
and care manifested by the counsel in his 
handling of the case on the insurer’s behalf. 


fc re, 


It should be pointed out that care should 
be taken in your correspondence with the 
insurer—or in your 
pondence with the insured or his attorney 
or the claimant’s counsel—not to mention 
policy limits or to state that we have noth- 
ing to lose by not accepting the settlement 
demand or other similar comment. Instead, 


discussion or corres- 


American In- 
demnity Company, 15 S. W. (2d) 544. 

8 Royal Transit v. Central Surety & Insurance 
Corporation, cited at footnote 12. 

” Roberts v. American Fire 4 Casualty Com- 
pany, cited at footnote 20. 


IL J — August, 1957 


Stowers Furniture Company v. 





emphasis can be made on the questionable 
liability and on the demand being incon- 
sistent with reasonable evaluation on the 
merits of the claim.” 

In difficult and cases where the 
advisability of settlement and evaluation 
turns upon both questions of law and medi- 
cal issues, it would be consistent with 
reasonable prudence and care that all of the 
papers in the matter excepting the policy 
limits be referred to other competent coun- 
sel. Their opinion could be sought on the 
possibility of successfully defending the case 
from a liability standpoint or of minimizing 
the recovery on that theory, as well as on 
the nature and extent of the injuries and 
evaluation. This conduct, of 
course, is only recommended in _ serious 
cases likely to result in a substantial verdict, 
or where there is a very close question as 
to what course should be taken. 


close 


settlement 


When the case goes to trial, an insurer’s 
representative with settlement authority should 
be available to keep in touch with the 
developments of the trial. If this is not 
practicable, then the insurer should keep in 
touch with the trial attorney to reappraise 
its position in the light of developments at 
the trial and any settlement opportunities 
which it might be timely to consider.” 


Mitigation of Damages 


The evolution of the problem of mitiga- 
tion of damages has produced a new tech- 
nique in the handling of bodily injury claims 
and suits. In practically every case where 
the injuries are at all serious, at some time 
in the handling of the suit a notice that the 
suit can be settled within the policy limits, 
accompanied by a demand that settlement 
should be effected, will be received. This 
notice will given orally or in 
writing, or both. In 
notice will be given by an 
the insured appearing in the case for the 
first time, or by a letter signed by the in- 
sured. In reading the content and style of 
the letter, purporting to have been written 
by the insured, it becomes apparent that an 
Ethiopian is lurking in or around the wood- 
pile. Upon receiving this notice, what do 
we do? This is the time when some at- 
torneys seem to get a good case of jitters. 


either be 


some instances the 


attorney for 


As mentioned before, this procedure has 
almost become uniform. Our office has 
worked out a procedure which is not novel 


“Tyger River Pine Company v. Maryland 
Casualty Company, cited at footnote 16; Ameri- 
can Casualty Company of Reading, Pennsylvania 
v. Glorfield, cited at footnote 23. 
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or original with us, and I am sure each of 
you do something similar. Originally, I re- 
ceived the suggestion from F. B. Baylor of 
Lincoln, Nebraska. Up to now we have not 
had the opportunity of trying out whether 
there is any efficacy in this method if the 
issue should ultimately be tried. I can say, 
however, that the method has been very 
effective in bringing about settlement in 
many instances and may have discouraged 
the bringing of actions for excess liability 
when a verdict in excess of the policy re- 
sulted. This procedure has to do with the 
problem of mitigation of damages. We, as 
lawyers, are all familiar with the rule that 
the plaintiff must mitigate his own damages 
when it is possible to do so. That doctrine 
does have some application in these cases, 
but just to what extent has not been worked 
out as yet in the courts. Some mention has 
been made of the application of this doc- 
trine in the Tennessee cases. In the South- 
ern Fire and Casualty Company case, cited 
above, it was contended that the plaintiff 
should not recover failed to 
mitigate his damages by paying the $2,000 
which, added to the $10,000 the defendant 
was willing to pay, would have enabled him 
to accept the offer to settle for $12,000. The 
court stated as follows: “We think this 
would be a valid defense if it should appear 
that plaintiff was in such financial condition 
that he could have done so.” Reference is 
also made to the doctrine in the Noshey 
cited above. The application of this 
mitigation of damages rule evolves from the 
insured’s right to settle his excess liability 
above the policy limits or, perhaps I should 
say, his duty to do so in order to mitigate 
damages. 


because he 


case, 


To derive full benefit from this rule and 
also lay down a predicate and contra record, 
we send the letter which we 
modify to apply to the particular case. In 
this letter we state what has and is being 
done in the matter to adequately protect the 
interest. We again invite 
and urge him to associate his own attorney 
to collaborate in the handling of the matter 
and state that we are ready and willing to 
discuss this matter in detail with his per- 


insured a 


insured’s excess 


sonal attorney. We also request the insured 
to point out, if he cares to, what has been 
done thus far in the handling of the matter, 
or omitted thus far, which has in any way 
impaired or prejudiced his interest or po- 


sition in the litigation. He is requested 


" American Mutual Liability Insurance Com- 
pany v. Cooper, cited at footnote 15; Radcliffe 
v. Franklin National Insurance Company, cited 
at footnote 20; see case cited at footnote 3. 
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to submit his suggestions as to anything 
else that can or should be done. 


Then, in some cases we inform the insured 
that if he is apprehensive as to his excess 
liability, we will, in so far as his excess in- 
terests are concerned, waive our exclusive 
right to negotiate settlement and defense 
and will relinquish this to the insured to 
negotiate as to his excess liability and effect 
any settlement that in his judgment seems 
prudent. The only condition we attach to 
this is to request that we be kept informed 
of his separate settlement negotiations so 
any conflict with our efforts may be obviated 
and that the form of release be submitted 
to our counsel for approval. 


As stated before, I don’t know how legally 
effective such a procedure may ultimately 
be. Practically, however, we believe that it 
has been effective in counteracting the 
efforts of the insured and his counsel and 
in their taking an interest in the settlement 
of the excess liability which usually brings 
about a discussion of the settlement over-all. 
Up to now somewhere in the different stages 
of the litigation, a satisfactory settlement 
to all concerned has evolved in connection 
with cases that should be settled. 


Must Insured Pay Excess Judgment 
as Condition to Claiming 
Excess Liability? 


Another question sometimes considered, 
but which has not been worked out in the 
cases to any definite determination, is whether 
the insured must pay the excess portion of 
the verdict or actually suffer a pecuniary or 
financial loss as a condition precedent to 
the accrual of his action for excess liability.” 

The Tennessee courts in the Southern Fire 
and Casualty Company case, cited above, re- 
terring to Wisconsin and Texas cases, held 
that payment is not essential. It was in- 
dicated, even though it may be dictum, that 
if the question would arise squarely, they 
would follow the majority rule to the effect 
that a judgment having been entered against 
the insured, for which he is liable to pay, 
he has sustained a though the 
judgment has not been paid or he is not in 
a financial condition to pay it. 


loss even 


There are decisions to the contrary. The 
subject is discussed in the May, 1954 issue 
of the Harvard Law Review at pages 1173- 

“ Schwartz v. Norwich Union, 212 Wis. 593, 
250 N. W. 446; Dumas v. Hartford Accident & 
Indemnity Company, cited at footnete 13; 
State Automobile Mutual Insurance Company of 
Columbus, Ohio v. York, cited at footnote 29. 
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1177 and 1182. The authorities are also 
reviewed in the recently reported case of 
Wessing v. American Indemnity Company of 
Galveston, Texas, 8 AuTOoMOBILE Cases (2d) 
1080, 127 F. Supp. 775, decided by District 
Judge Whitaker, now Justice Whitaker of the 
United States Supreme Court. He held with 
the majority rule that a mere existence of 
the liability as established by the judgment 
sufficiently proves the damages or obliga- 
tion to pay as imposed by law, and that 
payment of the judgment is not a necessary 
prerequisite to recover from the insurer. I 
also feel that this rule is more consistent 
with the obligation of the present liability 
policy (“to pay the liability imposed upon 
the insured”) than with that provided by 
former policies which were merely to in- 
demnify the insured against loss.“ 


May Claimant Recover 
Against Insurer? 


The question has also been raised as to 
whether the claimant or judgment creditor 
has a legal right to recover directly against 
the insurer for that part of the judgment 
which exceeds the policy limits. Some plain- 
tiffs’ attorneys even try to get into the act 
and also notify the insurer that they will 
recover any judgment in excess of the 
policy limit direct from the insurer if such 
excess liability should result from the insurer 
declining to accept the proposed settlement. 


has been little discussion of this 
particular problem in the literature in this 
field. A distinction is recognized, however, 
in the right of the judgment creditor to 
recover on the policy as a matter of con- 
tract in most states after judgment (and as 
provided for by the policy provision per- 
mitting an action on the policy) and the 
right of action in tort accruing to the in- 
sured by reason of a breach of duty arising 
out of the and the 
thereunder. 


There 


contract relationship 

As to the latter, questions might arise in 
some jurisdictions as to the assignability of 
a tort action and also as to when the action 
accrues, since the assignment of an inchoate 
action would be no more mature in the 
hands of an assignee. The view is also 
taken that the claimant is a stranger to the 
relationship between the insured and the 
insurer and, hence, no duty is owing to 
the claimant which would give rise to a 

*% Universal Automobile Insurance Company v. 


Culberson, 126 Tex. 282, 54 S. W. (2d) 1061, 
86 S. W. (2d) 727. 
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cause of action..There is a rather interest- 
ing discussion appearing in the May, 1954 
Harvard Law Review at page 1175. 


Again referring to the decision in Wessing 
v. American Indemnity Company of Galveston, 
Texas, cited above, in discussing this ques- 
tion in a declaratory judgment action brought 
by the judgment creditor to obtain a declaration 
of excess liability of the insurer to the judg- 
ment creditor, Justice Whitaker stated as 
follows: 
seek to reach the 
‘insurance money’—as_ that 
has been paid No case that I have 
found holds that there can be an ‘actual 
controversy’, or ‘justiciable controversy’, be- 


“This action does not 
‘insurance’ or 


tween, and only between, a judgment credi- 
tor and a liability insurer in a case, like 
this, to damages for a refusal to 
settle, before trial, within the policy limits. 


recover 


“Here, the excess liability asserted arises 
out of the relationship between the defend- 


ant, the insurer, and its insureds. [The 
claimant] Mrs. Douglas was a stranger to 
the relationship. The defendant owed her 


no duty at all. Hence, I fail to see how it 
could be liable to her, in tort, for a breach 


of duty, for it owed her none.” “ 


It, therefore, seems fron; this very re- 
spectable authority that the judgment creditor 
would not have any standirig to bring an 
action directly against the irsurer. 


Insuring Both Parties to Accident 


A situation sometimes develops causing 
quite a dilemma where the insurance com- 
pany insures both parties to an accident. 
In Tully v. Travelers Insurance Company, 4 
AutomosiLe Cases (2d) 693, 118 F. Supp. 
568, the insurance company decided in view 
of its insuring both parties, it would let a 
jury decide the issue of liability. The in- 
jured plaintiff in the tort action offered to 
settle for $9,000. The policy limit was 
$10,000. The settlement was refused and 
the jury returned a verdict of $15,000. The 
court held that the evidence supported the 
plaintiff's claim that the insurer was 
ligent to the extent of bad faith in failing 
and refusing to settle the tort action merely 
because it insured both parties. 


neg- 


There are other aspects of this case of 


unusual interest in that the counsel for the 
insurer in submitting the settlement pro- 
posal recommended that the offer not be 


accepted. The court held that this did not 


4% Duncan v. Lumbermen’s Mutual Casualty 


Company, 10 Automobile Cases 970, 91 N. H. 
349, 23 Atl. (2d) 325; Francis v. Newton, 27 
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aid the insurer in view of its previously 
maintained position that it would not settle 
the claim because it insured both parties. 


Another aspect of this case is interesting 
in that the correspondence between the in- 
surer and its counsel introduced in 
evidence. As previously stated, care should 
be taken in correspondence between the 
home office and counsel, or the home office 
and its branch claim office, not to use lan- 
guage which could be used to impale the 
insurer on the issue of bad faith or negligence 


was 


Reference to Premium 
and Amount of Insurance 


The case of American Casualty Company 
of Reading, Pennsylvania v. Howard, 187 F 
(2d) 322 (1951), is interesting in several re- 
spects. The district court stated that “Only 
a foolish optimism would prompt the re- 
fusal of offer of settlement,” and 
held the insurance liable. The 
circuit court of appeals reversed this deci- 


such an 
company 


sion, holding: 


insurers 
required to be 
foretell the 
personal injury 
mistake ot 
judgment by these lawyers impose liability 


“Lawyers 
of motor 
prophets 
results of 


representing liability 
users are not 
who can accurately 
litigation in 
cases nor does a mere 
on these insurers beyond the policy limits 

If these lawyers act reasonably, in 
good faith and without negligence in refus- 
ing the proffered settlements, they, and the 
insurers they have fully lived 
up to the duties imposed upon them.” 


represent, 


The court then stated: 


“It should be 
the premium on 


remembered, though, that 
such policies varies witl 
maximum limit of liability 
under the policy. Accordingly, when the 
insurer fully lives up to its duty, there is 
no right in the insured to compel the in- 


l 


the insurer's 


surer to offer the amount of its maximum 
limit in order to effect the amicable settle- 
ment of a claim against the insured and 
to protect the insured against a possible 
judgment in excess of the policy limit 
Insured can readily secure all needed pro- 
tection by purchasing, and paying for, a 
policy with a high limit of liability on the 
insurer.” 


lo avoid. unduly extending this discus- 
sion, quotations will be made from only a 
few of the leading decisions on this subject. 


Automobile Cases 643, 75 Ga. App. 341. 43S. E 
(2d) 282; Contra: Auto Mutual Indemnity 
Company v. Shaw, 134 Fla. 815, 184 So. 852. 
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Summary 

Lawyers especially understand how a 
course of conduct in the investigation, in- 
tensive preparation’ and heat of trial might 
appear advisable or worthy of the chance, 
whereas in retrospect the fortuitous or un- 
toward development shows the course to 
have been inadvisable. This leaves room 
for second-guessing or the application of 
the cheapest wisdom—wisdom born of the 
event. It is, therefore, much easier to estab- 
lish negligence on the part of the insurer 
or its counsel than it is to establish bad 
faith. It behooves the insurer and its coun- 
sel to be especially circumspect and cautious 
in handling claims and suits in the states 
following the negligence rule. 

The bad faith rule is more reasonable 
and equitable in application. It permits 
errors of judgments and honest mistakes, 
and areas of good faith discretion in the 
handling of various aspects of bodily injury 
claims and suits. 


Authorities 


Inasmuch as the language of the court 
in Hilker v. Western Automobile Insurance 
Company, cited at footnote 4, so tersely 
states and circumscribes a course of conduct 
showing diligence and good faith, the fol- 
lowing is quoted from the court’s opinion: 

“It is the right of the insurer to exercise 
its own judgment upon the 
whether the claim should be settled or 
contested. But because it has taken over 
this duty, and because the contract prohibits 
the insured from settling, or negotiating 
for settlement, or interfering in any manner 
except upon the request of the insufer, 
such as assisting in the securing of wit- 
nesses, etc., its exercise of this right should 
be accompanied by considerations of good 
faith. Its decision not to settle should be 
an honest decision. It should be the result 
of the weighing of probabilities in a fair 
and honest way. If upon such consideration 
it decides that its interest will be better 
promoted by contesting than by settling the 
claim, the insured must abide by whatever 
consequences flow from that decision. He 
has so agreed. But, as already stated, such 
decision should be an honest and intelligent 
one. It must be honest and intelligent if it 
be a good-faith conclusion. In order that 
it be honest and intelligent it must be based 
upon a knowledge of the facts and circum- 
stances upon which liability is predicated, 
and upon a knowledge of the nature and 
extent of the injuries so far as they reason- 
ably can be ascertained. 
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“This requires the insurance company to 
make a diligent effort to ascertain the facts 
upon which only an intelligent and good- 
faith judgment may be predicated. If it 
exhausts the information open 
to it to ascertain the facts, it has done all 
that is possible to secure the knowledge 
upon which a good-faith judgment may be 
exercised. But we do not go so far as to 
say that, in order to characterize its judg- 
ment as one of good faith, it is necessary 
that it should absolutely exhaust all sources 
of information. We go only so far as to say 


sources of 


that it should exercise reasonable diligence 
as the great majority of persons use 
in the same or similar circumstances.” 

The recent case of Larsen v. Anchor Casu- 
alty Company, 82 N. W. (2d) 376, decided 
by the Minnesota Supreme Court, is worthy 
of study in many respects. It is quite ap- 
parent from the court’s opinion that Anchor 
Casualty Company was diligent in every 
respect. It conducted a prompt and _ thor- 
ough investigation, and kept its insured 
apprised of developments and of the oppor- 
tunity to obtain counsel, The 
policy limits were $10/20,000. The accident 
was a half head-on collision of two cars 
topping a rise in the road. The preponder- 
ance of evidence indicated that the insured 
was to the right of the road’s center. 
riers for both parties contributed toward 
a settlement of a guest case in thé insured’s 
car. The insurer for the adverse car paid 
the property damage and settled the per- 
sonal injury claim of the Anchor Casualty 
Company’s insured. The insured consist- 
ently denied any blame for the accident. 
The demand was for $8,500 on a $10,000 
policy which the company declined. The 
jury returned a verdict for $62,500. 

This case is also a good one to study from 
the standpoint of a statement we all have 
heard trial lawyers of many years’ experi- 
ence make, and I quote: “You can’t ever 
tell what a jury will do.” From the evidence 
as reported in the case, the preponderance 
seemed heavy in favor of the Anchor Casu- 
alty Company’s insured. It appeared almost 
incredible that a jury would have returned 
a verdict for $62,500 under the circumstances. 


associate 


Car- 


In this respect, can’t we sympathize with 
the defendant’s counsel when he wrote to 
the company relative to the outcome of the 
trial: “It is difficult, if not impossible, for me 
to understand the action of the jury in this 
case, as the trial turned out much more 
satisfactory from a defense standpoint than 
I anticipated at the beginning of the trial. 
We had no surprises during the trial; there 
were no witnesses called by the plaintiff 
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that we did not anticipate, with one possible 
exception, that being the brother-in-law of 
the plaintiff; and the witnesses of the de- 
fendant developed to be far better witnesses 
than I had anticipated prior to the trial.” 

Here are some pertinent excerpts from 
the court’s opinion: 

“We kept in mind the rule, and 
given due recognition to it, that it is the 
duty of the insurance company to exercise 
good faith toward the insured, both in the 
investigation under a liability policy and 
in the defense of the law suit and in the 
payment of its obligations under the insur- 
ance contract. We cannot, however, 
regard Anchor’s right to defend an action 
where reasonable and probable cause for 


have 


dis- 


making the defense exists.” 


The court then quoted from Frank B. 
Connet Lumber Company v. New Amsterdam 
Casualty Company® decided by the Eighth 
Circuit. The following is also quoted from 
that opinion: 


“Tt may be that a liability insurer’s negli- 
gence, misjudgment or lack of foresight in 
failing to settle, and in defending against, a 
personal injury claim may be so inexcusable 
as to justify a finding of bad faith, but we 
think there was an inadequate evidentiary 
basis for such a conclusion in this 
Under the evidence in the Reimers 
the jury could have found that Reimers 
was guilty of contributory negligence. One 
reasonably could not be convicted of bad 
faith for believing and asserting that, on a 
clear, bright day, the operator of an auto- 
mobile, properly equipped with brakes and 
steering gear, who collided with a truck 
load of lumber being backed slowly into 
the street, was exercising reasonable care. 
The inaccuracy of a prophecy as to what a 
jury will do in the trial of a personal injury 
case where the evidence is conflicting or 
gives rise to conflicting inferences does not, 
in our opinion, justify a finding of bad 
faith.” 


case. 


case, 


The court in the Larsen case also quoted 
from Farm Bureau Mutual Automobile In- 
surance Company v. Violano, 12 AUTOMOBILE 
Cases 1088, 123 F. (2d) 692, cert. den., 316 
U. S. 672, in which the court stated: 


“So long as it acts in good faith, con- 
sidering the interests of the insured as well 
as its own interests, and not capriciously, 
an insurer cannot be required to settle a 
case rather than to litigate a doubtful issue, 


the insured if ultimate liability should ex- 
ceed the policy limit.” 


The court then continued citing authority 
and quoted this from Southern Fire and 
Casualty Company, cited at footnote 8: 


“The insurer is under no duty to com- 
promise a claim for the sole benefit of its 
insured if to continue the fight offers a fair 
and reasonable prospect of escaping liability 
under its policy or of getting off for less 
than the policy limit. The insured surren- 
ders to the insurer the right to investigate 
and compromise or contest claims knowing 
that, in event of a claim, the insurer will 
have its own interests to consider. But 
an insured also has a right to assume that 
his interests will not be abandoned merely 
because the insurer faces the prospect of a 
full loss under the policy. The relation is 
one of trust calling for reciprocity of action. 
The insured owes the duty of full co-opera- 
tion—the insurer the duty of exercising 
good faith and diligence in protecting the 
interest of the insured.” 


In Georgia Casualty Company v. Mann, 
cited at footnote 28, the court used the 
following realistic and pertinent language: 
“The gift of prophecy has never been 
bestowed upon ordinary mortals, and as yet 
their vision has not reached such a state of 
perfection that they have the power to pre- 
dict what will be the verdict of the jury 
on disputed facts in a personal injury case.” 


We could go on ad infinitum. In essence, 
as in all tort each has to be 
considered on its own particular facts, cir- 
cumstances, color The prece- 
dents pro and con are merely roadsigns 
along the way and guideposts for our con- 
clusions. The “out of the facts 
of each case the law arises” is apropos here. 


cases, case 


and drama. 


statement 


I will conclude by quoting an applicable 
aphorism from that great master Justice 
Cardozo, at whose altar I am sure we, as 
lawyers, incessantly worship. Speaking of 
wie evolution of the common law, he said: 
“One line is run here, another there. We 
have a filigree of threads and cross threads 
radiating from the center, and dividing one 
another into and sections. 
We shall be caught in the tenacles of the 
web, unless some superintending mind. im- 
parts the secret of the structure, lifting us 
to a height where the unity of the circle 
will be visible as it below. The per- 
plexity of the Judge become the scholar’s 


sections cross 


lies 








nor to bear the financial burden imposed on opportunity.” [The End] 
7 Automobile Cases (2d) 959, 236 F. (2d) 

117 (CA-8, 1956). 
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Handling Claims Under the Uninsured 


Mr. Plummer, a Kansas City, Missouri 
attorney, spoke on this topic before the 
Kansas City Claims Association and the 
American Bar Association in July 


oe HISTORY of the “innocent victim” 
or the “uninsured motorist” coverages 
is short but popular. It really began in 
January, 1954, when a few insurance com- 
added the judgment” 
endorsement to their standard form auto- 
mobile liability policies at a premium range 
from $5 to $7.50. 
covered bodily injury—no property damage 
—and would after the claim 
Immediately thereafter 
some added property damage and agreed to 
pay 
taining judgments. 


panies “unsatisfied 


Most of the endorsements 


pay 
duced to judgment. 


was re- 


certain classes of claims without ob- 


In October, 1955, there came a very sub- 
stantial change in this form of coverage, 
but solely in New York State. The auto- 
mobile liability insurers of that state drafted 
and gave without charge for a while the 
coverage by endorsement to their automo- 
bile liability policies. There 
dorsement forms. A few 
form that assumed the negligence of the 
uninsured motorist. The others adopted the 
form that required proof of the liability 
Otherwise the was the 
same, but only for “bodily injuries.” If the 
insured desired the coverage at the next 
renewal date, the price range $2.50 
annually for the limited form and $4 for 
the broad form. 
discontinued, 


were two en- 


insurers used the 


issue, coverage 


Was 


Both forms have now been 
except for a few insurers 
which are underwriting it nation-wide. 


It was in December, 1956, that the Na- 
tional Bureau of Casualty Underwriters and 
the Mutual Insurance Rating Bureau drafted 
and promulgated an endorsement that could 
only be attached to the family automobile 
policy. It provided coverage only for bodily 
injuries with maximum limits being the 
same as the financial responsibility law re- 
quirements (with a premium range from 
$3 to $12). The National Bureau named 
it the “Family Protection—Automobile Cov- 
erage” and the Mutual 
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S3ureau gave it the 


title of “Family Protection Against Unin- 
sured Motorists.” Since then New York 
State has permitted the coverage to be 
added to any form of an automobile lia- 
bility policy covering automobiles princi- 
pally garaged in the state. Also, since May, 
1957, in New York State this “innocent 
victim” coverage may be purchased by in- 
dividuals who do not own automobiles. It 
is drafted to cover the insured and his fam- 
ily. The price range is $11 in metropolitan 
New York and $10 “up-state.” 


Further changes in the uninsured motor- 
ist coverage is expected. Some of them will 
be to cover property damage, give higher 
limits, separate coverage, be available by 
endorsement or become an insuring agree- 
ment in the standard and family form poli- 
cies. The tide of progress runs high these 
days in the insurance industry. 


I will briefly review the coverage in the 
endorsement. I shall use the “Family Pro- 
tection Coverage Endorsement” (Form AL 
8589, printed by the Uniform Printing and 
Supply Company) which was drafted by 
the National and Mutual Bureaus. I shall 
that it is attached to the family 
automobile liability policy. This is done to 
tie in certain and conditions 
of the policy with the endorsement. 


assume 


declarations 


The insurance company agrees to pay the 


insured all sums that he shall be Jegally 


entitled to recover as damages for bodily 


injury sustained by accident arising out of 
the ownership, maintenance and use of an 
uninsured automobile. 
to do for the 


This coverage plans 
what the 
of the uninsured motorist 


insured insurance 


company would 
be expected to do if the uninsured had lia- 
bility The pro- 
vides that the bodily injury shall be caused 


insurance, endorsement 
by accident, whereas the family and some 
other automobile liability policy forms re- 
quire that it be due to an occurrence. 

The persons intended to be covered are the 
named insured or anyone listed as a named 
insured in the schedule, the spouse and 
relatives of either if they are residents of 
his household. The term “relatives” is not 
defined in the policy or endorsement, but it 
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edgMotorist Coverage 


By ALBERT L. PLUMMER 


would include relatives by blood or mar- 
riage that reside with him as a part of his 
household. The term “household” is with- 
out definition in the endorsement. It has 
been held to be synonymous with “family,” 
or a body of persons who live in one house 
and under one head or manager. It has also 
been held to include members of the same 
household, as where an adult son lives with 
aged parents and both maintain and man- 
age the same home. It any 
other person occupying an insured automo- 
bile. The term “occupying” is defined to 
mean in or upon, entering into or alighting 
from. Finally, the coverage includes the 
claims of a husband due to bodily injury to 
his wife, or a parent for a child. 


also covers 


The term “insured automobile” means one 
to which the bodily injury liability coverage 
of the policy applies if it is owned by the 
named insured or his spouse of same house- 
hold; is a temporary substitute for the insured 
automobile that is withdrawn from normal 
use because of breakdown, repair, servicing, 
destruction; or is an automobile 
being operated by named insured or spouse. 
It was held in Colorado that the insured’s 
use of his own car instead of his employer’s 
due to its having on snow chains and being 
out of gasoline was not a temporary sub- 
stitute, nor a breakdown of the employer’s 
car. (lowa Mutual Insurance Company v. 
Addy, 286 Pac. (2d) 622 (1955).) An “in- 
automobile” include 
used as a public or livery conveyance, such 
as a taxicab, bus, or truck 
two purposes; nor does it include an owned 
or temporary substitute automobile unless 


k SS or 


sured does not one 


used for these 


it is used with permission of the named 
nor does it include 


automobiles of 


insured or his spouse; 


the owned any resident of 
the named insured’s household. They must 


be separately insured. 


The term “uninsured automobile” means 
one that has no bodily injury liability cov- 
erage by bond or insurance policy, or a 
hit-and-run automobile as explained in the 
following 


paragraph. However, the en- 


dorsement specifically excludes the follow- 


Uninsured Motorist Coverage 





ing group of vehicles or equipment: (1) 
any owned automobile of the named insured 


or any resident of his household; (2) an 
automobile owned or operated by a self- 
insurer as defined by any motor vehicle 
financial responsibility law, motor carrier 


or similar law (such as buses of a city 
public service company or long-haul units 
of a common carrier); (3) any automobile 
owned by the United States or Canada, or 
any political subdivision of these govern- 
ments or any of their agencies (this would 
not apply to privately owned automobiles 
that transport United States mail); (4) any 
land motor vehicle or trailer operated on 
rails or of the crawler-treads type, or lo- 
cated for use as a residence (it would cover 
a trailer in transit on the public highway); 
(5) any farm-type tractor or equipment 
principally designed for use off public roads. 
However, it will cover such tractors and 
equipment if they are upon the public high- 
way at the time of the accident (such as 
a golfmobile or a land grader). A thorough 
investigation of all the pertinent facts is 
clearly indicated whenever there is an is- 
sue about the vehicle being an uninsured 
automobile. 


A “hit-and-run automobile” means one that 
bodily injury by physical contact 
with the insured or the automobile that he 
“occupied” at the time of accident tf the 
following additional conditions exist: (1) the 
identity of the owner or operator cannot 
be made certain; (2) the insured or some- 
one for him within 24 hours after the acci- 
dent reports it to a police, peace or judicial 
officer or to the commissioner of motor 
vehicles (also within 30 days after the acci- 
dent, makes a statement under oath, per- 
sonally or by representative, about the event 
and that a cause of action exists and the 
identity of the wrongdoer or car owner is 
unascertainable); (3) the “insured automo- 
bile” is available for inspection by the 
insurance company. 


causes 


The territory covered by the endorsement 
is the United States, its territories or pos- 
This would include 
and the Hawaiian 


sessions, and Canada. 
Alaska, Puerto Rico 
Islands. 

The two general exclusions in the endorse- 
ment provide that (1) the insured shall not 
with the 
to judgment 


settle his claim wrongdoer or 
prosecute the 
the written 
pany and (2) the coverage in the endorse- 
ment shall not inure, in to the 
benefit of any workmen’s compensation or 


benefit self-insurer. 
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claim without 


consent of the insurance com- 


any way, 


disability insurer, or 





The insured may get his own lawyer and 
file a suit against the wrongdoer, but he 
may not safely settle the case or reduce the 
action to judgment without the written con- 
sent of the insurer. The benefits of this 
endorsement were not intended to extend to 
an insured’s workmen’s compensation or 
disability benefit insurer or to his employer 
if a self-insurer. This endorsement is a 
contract obligation for the benefit of those 
specifically enumerated in it. It is not of 
the so-called third party class of wrong- 
doers as provided in a workmen’s compen- 
sation law. Therefore, no lawful recovery 
would inure to the employer or its insurers. 
The rights of subrogation and recoupment 
of the insurer of this endorsement are treated 
in the conditions. Obviously some conflicts 
of interest will arise. 


The condition on policy provisions provides 
that the following conditions in the policy 
also apply to the endorsement : notice, notice of 
accident, assistance and cooperation, changes, 
assignment, cancellation and declarations. 


The insured is required to make proof of 
his claim in writing as soon as practicable 
after the accident. It must be in writing 
giving the full particulars of the event and 
injuries, The insured must submit to rea- 
sonable medical examinations by identified 
doctors of the insurer. The right to an au- 
topsy and to medical or hospital records 
is reserved for the insurer. 


If the insured sues the uninsured wrong- 
doer, he agrees to give the insurance com- 
pany a copy of suit papers. 


The coverage applies separately to each 
named insured and residents. of the same 
household without operating to increase the 
insurer’s liability. The dimit of liability listed 
in the schedule of the policy applicable to 
“each “each accident” is the 
limit of the insurance company’s liability 
for all damages including damages for loss 
of services or care due to bodily injury by 
accident. If an insured makes claim under 
the endorsement and also under the bodily 
injury liability coverage of the policy and 
the claims are paid, then each coverage is 
reduced by the amount paid under the other. 
Full coverage under both is not agreed to. 
If the insurance company pays the insured 
$2,000 under the endorsement, then credit 
is allowed for that amount on any recovery 
or payment under the bodily injury liability 


person” or 


coverage in the policy. The same example 
applies if payment is made under the policy 
under the 
endorsement. It also provides that any loss 
payable under the endorsement for any per- 


and claim is also prosecuted 
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son shall be reduced by any amount paid 
or payable under any workmen’s compen- 
sation law. If the coverage under the en- 
dorsement is $5,000 and the amount payable 
under the workmen’s compensation claim is 
$3,000, then the maximum recovery is $2,000. 
This part of the agreement does not extend 
to nonoccupational disability benefits. This 
is done to avoid trouble about who has the 
subrogation right for all or part of the 
recoupment against the uninsured motorist. 
Some problems will, develop this 
agreement. 


over 


If other similar insurance is available, 
the conditions of the endorsement are 
threefold. First is a claim of injury to an 
insured while “occupying” a nonowned au- 
tomobile. The coverage is excess, and then 
only in the amount, that its limits exceed 
the limits of the other uninsured motorist 
coverage. For example, the insured has 
10/20 limits with company A. He drives 
a car owned by his neighbor that has 5/10 
limits with insurer B. He is injured by 
accident and the claim is for $12,500. Maxi- 
mum coverage from A is $5,000. 
The second portion of the “other insurance” 
clause refers to the insured (again not re- 
stricted to the “named insured”) occupying 
or being struck by an uninsured automobile 
and being a named insured under other 
uninsured motorist coverage. In this case— 
and likewise becatsse it is not intended that 
uninsured motorist insurance should provide 
higher limits of coverage than those re- 
quired by a financial responsibility law— 
over-all liability under uninsured motorist 
coverage is restricted to the higher or high- 
est applicable limit, with the insured’s unin- 
sured motorist insurer prorating on that 
basis. Probably the most common example 


excess 


of the application of this provision will be 
a case in which an insured owns an auto- 
mobile, covered by the family automobile 
policy, with uninsured motorist coverage, 
and his son or daughter, who lives with 
him, also owns an automobile similarly in- 
sured. The then, is an 
under his son’s policy while he is the “named 
insured” under his own policy. If he is 
struck by an uninsured automobile, this 
provision would apply. Third is a claim by an 
insured who while driving one of his two 
automobiles was hurt in a collision with an 
uninsured automobile. 


insured, “insured” 


Both his automobiles 
had this endorsement with the same limits 
of 10/20 but insured with different insur- 
The claim of $4,000 was 
prorated $2,000 for each insurer. 
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Scientific Accident 
By JONATHAN KARAS 


Professor Karas of the University of 
New Hampshire presented this paper at 
the Institute on Scientific Accident In- 
vestigation and Evaluation, which was 
sponsored by NACCA of Connecticut 
and was held at the Yale Law School. 


| [C IS SAFE to assume that during the 
past weeks many of you have 
prepared one or more cases regarding a 
Undoubtedly, many wit- 
have been interrogated and their 
comments duly recorded on the various 
legal forms which are necessary to obtain 
a realistic appraisal of what did occur, or 


several 
vehicle collisi yn. 
nesses 


might have occurred, during the collision. 
Some witnesses will have been eye wit- 
others probably were in the immedi- 
ate area at some time closely following the 
accident. These many people will be al- 
lowed to testify in court as to their opinions 
and ideas concerning the incident. 


nesses; 


At the risk of appearing psychic, I feel it 
is important to point out that it would be 
possible for a scientist to go into court on 
any one of the numerous cases which are 
now being investigated and, even though he 
was not present at any of the cases being 
considered or even in the immediate area, 
offer testimony which would, on the aver- 
age, be of much greater validity than that 
In fact, the 
statements 


presented by a typical witness. 
scientist could make certain 
without having seen any of the information 
regarding the cases in question. He could 
state, for example, providing certain in- 
formation were given him, that if a colli- 
between two or more took 
fundamental law of the universe 
conservation of momentum 


sion objects 
place, a 
known as the 
would hold, and would inseparably link the 
colliding bodies. He could state that any 
such collision would have to obey another 
fundamental concept, that of the conserva- 
tion of energy. He could point out that if 
any of the colliding vehicles had its brakes 
locked so that it was in a skid condition, it 
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Reconstruction 


would be impossible to turn the vehicle to 
the left or to the right by means of the 
steering control. He could also state that 
if a car negotiating a curve were to slam on 
its brakes, the car would proceed in a for- 
ward straight direction rather than “fly off the 


curve,” as is generally stated in vague terms. 


Now the interesting thing about these 
statements is not that the scientist could 
make them, but that in many cases he would 
not be allowed to make such comments in 
court present at the 
scene of the accident and had not investi- 
gated any of the testimony. In other words, 
some of the courts have the impression that 
the laws of the various sciences do not hold 
unless the person who is to comment on 
such laws was present at the scene of the 
action in which the laws were involved. To 
me this is very strange, for it implies that I 
may not use the law of gravitation discov- 
ered by Sir Newton unless I had 
watched his experiments in which such in- 
formation was gained. It would mean that 
I could not assume that the moon is re- 
volving about the earth in a certain known 
path designated by the laws of science un- 
less I was present at the time the moon 
was placed in its orbit. The point here is 
that these basic laws of science are irrefuta- 
ble, have nothing to do with impressions or 
opinions and can be applied to any situa- 
tion which may occur. From these laws it is 


because he was not 


Isaac 


possible to make certain basic deductions 
which may be of use to the participating 
individuals. 

In many more cases than is generally rec- 
ognized, science can give greater aid to the 
legal profession than is commonly realized. 
Given reliable data obtained at the scene of 
an accident and a good set of on-the-spot 
photographs, a great deal of information 
regarding the probable cause of the accident 
can be deduced scientifically. This is a case 
of using physical and irrefutable laws of 
nature in a reverse fashion to deduce what 
could have produced the end result. As an 
example, consider the path of a rocket or 
guided missile fired into the air. Given data 
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regarding the landing position and configu- 
ration of the rocket or arrow and informa- 
tion regarding the medium through which it 
traveled, a scientist can work backward to 
deduce the site from which it was fired, the 
angle at which it was fired and the initial 
speed of the projectile. This is done many 
times on a daily basis in various labora- 
tories of the world. 


Likewise, given the positions and con- 
figuration of a group of colliding vehicles 
and information regarding the road com- 
position and condition, the weather and avail- 
able braking information, a competent scientist 
can reach a reliable conclusion as to what 
produced the given end result. Remarkably 
enough, the end result is not an opinion or 
a guess. Any scientist, given the same in- 
formation, could reach the same conclusion 
—a point of great importance in legal cases. 
Too often testimony is thrown out of court 
for being an opinion or guess, and rightly 
so. However, here is a method of tremen- 
dous potential to the legal profession—a 
way of presenting information on a reliable 
scientific basis (a basis which is as definite 
and incontestable as the reality of the path 
of the moon around the earth or a tennis 
ball in midflight). 

Besides aiding the lawyer in fortifying a 
vague or confusing case, science can also 
aid by explaining points which the attorney 
may not realize show that his case is a lost 
cause. In this respect, the attorney can save 
time, needless expense and countless man- 
hours of court proceedings by realizing that 
a prompt settlement cause of 
justice best. 


serves the 


As an example, let me cite the background 
of a that forwarded from Wis- 
consin for investigation. The date and 
testimony showed that the accident occurred 
about 2:00 a. m. on a stretch of dual-lane, 
black-topped road. The client represented 
by the lawyer who forwarded the material 
was a woman who was driving one of the 
colliding vehicles. The testimony showed 
that she was driving down the right-hand 
side of the road, and dozed off at the wheel 
momentarily. All indicated this 
strongly and this information was corrobo- 
rated by police reports made at the scene 
of the accident. As the woman dozed off, her 
car drifted to the left into the oncoming 
traffic lane. A farmer, going to market, was 
Upon seeing the 


case was 


evidence 


coming the other way. 
woman’s car drift into his lane, the farmer 
went onto the shoulder on his right-hand 
side. Furthermore, he went off the shoulder 
and into some bushes at the side of the road. 


498 


The woman’s car still collided with his. Here 
was a case in which it was fairly clear what 
had occurred. However, the remarkable thing 
which science was asked to do was to prove 
that not the woman but the farmer was negli- 
gent by, I would suppose, driving to the mar- 
ket. Needless to say, this case was not pursued 
further than a cursory examination, and the 
attorney in question was advised that 
science could do nothing for him. In other 
words, we must repeat that one cannot 
prove as right that. which is definitely wrong. 


The way science can aid the legal and 
insurance professions is by providing a 
scientific basis for attempting to reconstruct 
from the data available what occurred dur- 
ing a complex collision. It would seem just 
as important that science be able to aid in 
ascertaining what the probable cause of the 
collision was as well as safeguarding the 
legal profession by indicating cases in which 
a rapid settlement, as we mentioned before, 
serves the cause of justice best. There is no 
question that the cause of justice is what 
must be served and that we are attempting 
to serve that cause by the best means avail- 
able to us. 

As an example, let us consider an as- 


sumed case. Figure 1 indicates the con- 


Figure | 


figuration found at the scene of the accident, 
which occurred at night, with the following 
features portrayed: the rest positions of the 
two cars, labeled A and B; the amount of 
area impacted by the vehicles is shown 
crosshatched; a house is indicated approxi- 
mately one-half mile from the scene of the 
collision and east of the collision area; and 
a man is indicated west of the scene of the 
collision approximately one mile from the 
collision area. Several skid marks are shown 
as found at the scene, one skid mark run- 
ning approximately parallel to the road and 
another skid mark curiously positioned trans- 
across, the road. Furthermore, 
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reliable police information is available indi- 
cating the length of the skid marks and the 
positions from known objects in the area. 
The rest positions of the cars also have been 
accurately determined by measurement and 
photography. 
The following 
from witnesses’ testimony. The man, who 
was approximately one mile west of the 
scene, estimates that car A was going about 
45 miles per hour. Since he was walking 
west and did not expect anything, he was 
not looking towards the scene of the acci- 
dent and, hence, was not an eye witness. 
He heard the impact and ran to the scene 


information is available 


to give whatever aid he could. It 
tablished from landmarks that his distance 
was fairly accurately described as being one 
The driver of car A, 
who was alone at the time of the accident, 
offered the following information: He indi- 
cated that he saw the headlights of car B 

turn and that he 
B move toward the center line 
of the highway. In fact, after further ex- 
amination, he commented that car B 
on his side of the highway when the acci- 


was es- 


mile from the scene. 


rounding the saw the 


driver of car 


was 


dent occurred. Upon seeing the approach 


of car B, car A’s driver slammed on his 
brakes and then got hit. When asked about 
the speed of car B, the driver of car A esti- 
mated that car B was going 40 miles per 
hour when it passed some porch lights in 
front of a house which was then found to 
be one-half mile east of the collision area. 
This speed was confirmed by the fact that 
the speedometer on car B stuck at 40 miles 
per hour by the force of the impact. 


The driver of car B, who was also alone, 
had the following information to offer. He 
estimated that his own speed was approxi- 
mately 40 miles per hour when the collision 
occurred. Furthermore, he stated that he 
did not know what happened—that he was 
momentarily blinded—and the next thing he 
knew he woke up in the hospital. 


Needless to say, there is a lack of in- 
formation in this and the solution, 
from a scientific standpoint, would be difficult 


case, 


In pursuing cases of this type, it has been 
found that police information is usually re- 
liable and that conflicts occur in witnesses’ 
testimony. 
ous documents and depositions with a fine- 
tooth comb and an accurate listing of all 
estimations and data so as to attempt to 
cross-index the various witnesses’ data. Let 
us begin with an analysis of car B. It has 
been determined carefully that the house 
is one-half mile from the scene of the acci- 


This requires a search of vari- 
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dent; that the speedometer was stuck at 
40 miles per hour because of the impact 
severity; and that, in fact, the driver of car 
A estimated the speed of car B to be 40 
miles per hour. A calculation here will show 
that at 40 miles per hour it will take 45 
seconds for a car to travel one-half mile. 


Now let us consider the testimony of the 
man who was one mile from the scene of 
the accident. His estimation was that car 
B was going at 45 miles per hour when it 
passed this witness. A _ calculation 
would show that at 45 miles per hour it 
would take 80 seconds for a car to travel a 
distance of one mile. Here, then, is a con- 
flict. If car A was indeed traveling at 45 
miles per hour, he would not have reached 
the scene of the until 35 seconds 
after car B there. Hence, 
would collision. 


here 


collision 
arrived there 
There are 
two possible rectifications of this discrep- 
ancy. 


have been no 


Either car 
45 miles per 


\ was going faster than 
that it could cover 
one mile in 45 seconds or car B was going 


hour so 


slower than 40 miles per hour so as to re- 
quire 80 seconds to cover the half mile. In 
other words, assuming the distance infor- 
mation is correct, it would be impossible to 
have car B going faster and car A going 
This would merely tend to make 
the discrepancy larger. In fact, assuming 
no brake application, it is clear that car A 
must have a speed about twice that of car B. 


Then curious set of skid 
marks. The skid mark running east and 
west is not too difficult to explain. It could 
have been made by one of the tires of car A. 
However, the transverse skid mark seems 
mystifying. We shall return to this later. 


slower. 


there is the 


Now in cases of this type, the presenta- 
tion of such data many times poses a prob- 
lem. For example, many courts will allow 
the expert to list his conclusions at a black- 
board. In this case, the expert would have 
to list the various discrepancies in time and 
velocity, and the obvious conflict with the 


testimony of the witnesses. Let us keep in 
mind that a blackboard brings with it an air 
of pedagogy. The jury, being a group of 
average individuals, associates a blackboard 
with a schoolroom. In some cases this asso- 
The 
obvious way to alleviate this difficulty is by 
preparing beforehand a series of projection 
slides which can be shown to the entire 
Simple as this may sound, such 
proposals have met with some difficulty in 


cases in the past. Even though the expert 


ciation is one of distaste or boredom. 


court. 


might bring in his own projection equip- 
ment, the court gives one the impression 
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that such a demonstration is not in keeping 
with the dignity surrounding a hall of jus- 
tice. There is very often no provision made 
for darkening the room to show the slides, 
and minor points such as the electrical wir- 
ing also become a problem. In other words, 
the use of a typical slide projector seems 
to disrupt the entire court proceedings. 
Hence the reluctance of the court to allow 
such visual aids to be used. 

Another way to visualize such a scientific 
calculation is by means of.an animated mo- 
tion picture done with a stop-motion tech- 
nique. In this photographic technique, objects 
placed on a table are photographed a frame 
at a time on motion picture film and 
the objects moved slightly between each 
exposure. When projected such a film re- 
sults in animation of the objects involved. 
In this way it is possible to show the jury 
in a vivid and clear fashion the relation be- 
tween two or more colliding vehicles at any 
time during the action. In fact, such ani- 
mation would prove in this case that, as- 
suming the original data true, no 
collision would take place. Therefore, a 
point can be made in several seconds which 
might require much laborious blackboard 
work. In fact, the work might have less 
effect on the jury because of a potential lack 
of clarity in such a procedure. 


were 


The use of motion pictures in the court- 
room brings up additional complications 
which should be considered by the legal 
profession. Even though such animated mo- 
tion pictures may be made to illustrate to 
the jury how such calculations proceed, 
many times such information is not allowed 
in court because it was not prepared under 
the facts involved in the case in question. 
This sometimes is not made clear to the 
court by the attorneys and the information 
is not allowed even as an example to the 
jury of the technique. Motion pictures 
somehow provide another interesting point 
of discussion among the legal profession. 
Cases have come to my attention in which 
such carefully prepared motion picture evi- 
dence was not allowed in court because the 
projectionist, hired on the spur of the mo- 
ment from a local photographic studio, was 
not quite sure of the projection speed of 
the equipment. In fact, under cross-exam- 
ination it could be proved conclusively that 
the fellow handling the projection had very 
little idea of what the equipment was capa- 
ble of doing. This seems to indicate to the 
court that something of a sinister nature is 
afoot, and that efforts are being made to 
cloud the issue by concealing the speed of 
the camera and the projector. Often, how- 
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ever, this is merely a case of poor prepara- 
tion on the part of one of the contributing 
attorneys. 


Sometimes such a challenging of the pho- 
tographic equipment reaches more disturb- 
ing proportions. Even an expert cannot 
testify that if the pictures were taken at 
24 frames a second, the projector. was re- 
producing them at exactly 24 frames per 
second. It could easily be that the projector 
is a small degree away from synchroniza- 
tion, but the expert is not allowed to testify 
that this has little or no effect on the in- 
formation he is trying to present. Hence, 
such information is thrown completely out 
of court after great expense and time have 
been involved in producing visual informa- 
tion for clarification of points to the jury. 
In fact, in some cases, matters have gotten 
so far out of hand that the development and 
printing of the film were challenged and 
used as a point to indicate that such films 
were not produced under controlled condi- 
tions. Needless to say, an expert would 
take a dim view of such an attitude toward 
the work of days and weeks of preparation. 
The solution here would be court-controlled 
audio-visual equipment. 


Now let us consider further the case in 
question. Figure 2 is an illustration of what 


Figure 2 


witness A suggested occurred, that is, that 
he was driving along and that car B cut 
across the lane and impacted car A on the 
southern lane of the highway. If such is 
the case, several points need to be discussed. 
First, the lack of damage on the left-hand 
side of car A suggests that car B could not 
have struck car A head-on since, although 
the entire front of car B is damaged, only 
the right-hand side of car A is damaged. 
Only if the right-hand side of car B im- 
pacted the right-hand side of car A could 
the damage produced to car A be explained. 
Then there would be difficulty explaining 
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the damage to the left-hand side of car B. 
However, what one might call 
incidental points because there is a much 
more vital flaw in this argument. 


these are 


Let us look at figure 3, which has drawn 
on it two arrows indicating a characteristic 


Figure 3 


of the vehicles that is known as the vehicles’ 
momentum. In passing, one might mention 
that obtained by multiplying the 
mass of the vehicle times its velocity. Such 
information would probably tend to confuse 
the jury, but the court might insist upon it 
in an attempt to get at the facts. Be that as 
it may, let us assume that the expert is 
competent and that he explained that the 
momenta of the cars are as shown. Now 
there is an important law of conservation 
of momentum which comes into action at 
this point. To put it briefly, the application 
of this law would indicate that the following 
was true. The combined result of such an 
impact would be to find the colliding ve- 
hicles, which became permanently imbedded 
in each other during the collision, in an area 
on the southern side of the dividing line of 
the highway. This is illustrated further in 
figure 4. The black area indicates the area 
which is allowed for the rest position of the 


this is 


Figure 4 
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vehicles after such a hypothetical collision 
by following momentum considerations. 


Incidentally, it has been found difficult in 
some cases to present information of such 
a seemingly logical and concrete nature. 
The cross-examining attorney may argue 
that the expert cannot be entirely sure of 
the exact momentum of either of the ve- 
hicles and, hence, should not be allowed to 
testify on hypothetical values. It is very 
frustrating to the expert to be forced to 
remain silent while the court discusses this 
minute point, since it has no appreciable 
bearing on the results. Irrespective of the 
amount of the momenta in this case, it 
would not be possible, by any stretch of the 
imagination, to produce the rest position of 
the vehicles as given by the police records, 
no matter what the length of the arrows 
representing the momenta were to become. 
However, this point often becomes lost in 
the cross-examining argument and the ex- 
pert is rarely asked to explain in some de- 
tail how this affects his 
restricted many times to answering “yes’ 
or “no.” Hence, it is implied that the expert 
is not quite sure of the data and is not com- 
petent to reach such a conclusion regarding 
the rest position of the vehicles. Let us re- 
peat again that this is a case in which ac- 
curate data to the closest mile per hour is 
not necessary. The only thing required is 
the approximate position of the vehicle at 
the time of the collision, which has been 
assumed, from this can draw a 
broad, conservative estimate as to the area 
allowed after the collision. 


results, as he is 


’ 


and one 


By this time you may have reached your 
own conclusions as to what might have oc- 
curred in this collision. The next drawing, 
figure 5, illustrates a probable solution for 


Figure 5 


this problem. It is based on the assumption 
that car A, in attempting to negotiate the 
curve, approached it at too high a rate of 
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speed. Upon so doing, driver A applied his 
brakes rapidly, locking one or both of the 
left-hand wheels of the car. This action 
would cause car A either to proceed in a 
straight-line path or to deviate to the north. 
Car A then cuts across the center line and 
impacts the right-hand front of car A on 
the right-hand front of car B. The further 
probable action of the two vehicles is shown 
in the additional sketches in figure 6. Hence, 


Figure 6 


one can explain why the entire front of car 
B is demolished and yet only the right-hand 
side of car A is demolished. It is because 
the two front ends meet as previously dis- 
cussed, and the members become engaged 
so that the front end of car B essentially 
rolls along the right-hand side of car A, 
producing the known damage. 


The assumed reasonably high speed of 
vehicle A does not violate any of the testi- 
mony offered in this case, and results from 
the fact that the timing calculation previ- 
ously discussed must hold true in this in- 
stance. One might argue at this point that 
since the driver of car A applied his brakes, 
one could not be sure of his initial velocity. 
Naturally, this would alter one’s estimation 
of the original velocity of car A. However, 
this estimate would require that the velocity 
of car A would be higher than if the brakes 
were not locked at all. It is this type of 
point which is difficult for the 
court to comprehend. That is, that an ex- 
pert can tell one the general range in which 
something might take place without know- 
ing exactly all the minute details to produce 
such an action. It can be stated here, with- 
out possibility of refutation, that any appli- 
cation of the brakes of car A would increase 
the initial velocity of car A over what it 
would be estimated to be if no brakes were 
applied. The extent of this increase of 
speed depends upon the availability of data 
required to define it. 
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sometimes 


Now let us return to the skid marks pro- 
duced by this action. The straight-line skid 
running approximately east and west can 
be attributed to the lock-up of wheels on 
one side of car A. It is the transverse mark 
on the north lane which is difficult to com- 
prehend. However, if considers the 
information given here one finds that this 
transverse skid mark merely corroborates 
what has already been discussed—that car 
B was violently thrust northward by the 
impact produced by car A. Hence, the front 
wheels of car B, in being pushed northward, 


one 


leave a transverse skid along the road, as 
substantiated by inspecting the front tires 
of car B after it had been obtained by the 
attorneys. A flat spot was found on both 
front tires, indicating that such a motion 
had taken place. In fact, microscopic ex- 
aminations showed that there were 
transverse lines on the tire, produced by the 
stones in the road, to indicate that the flat 
spot was produced by a sideward thrust 
rather than a forward braking action. 


even 


Note, then, how important it becomes to 
have the information regarding the trans- 
verse skid which may appear to be at a 
glance uninteresting or unimportant infor- 
mation. At this point it must be stressed 
that too many brought for ex- 
amination in which nothing is left after 
the collision to investigate. Many cases 
have come to our attention which are sev- 
eral years old, during which time not only 
the tires and components of the car have 
been sold or destroyed but also the entire 
vehicle itself. Under such circumstances it 
becomes, of course, extremely difficult to 
obtain additional information which might 
tend to corroborate a scientific theory such 
as has been proposed here. In this case, 
the marks on the front tires had a large 
effect on the reliability of the expert’s testi- 
mony. Perhaps in cases of death some uni- 
versal action should be taken whereby none 
of the colliding vehicles may be destroyed 


cases are 


or altered in any way until the conclusion 
of the trial. Such an action would certainly 
be welcome in a scientific analysis of a col- 
lision of this type. 


Granted that science can aid when good 
data are available, where does the informa- 
tion regarding roads, tires, vehicles, design 
faults and other factors come from? This 
information can only come from a reliable 
scientific source—a which has de- 
voted time and money to obtain such in- 
formation by actual tests, not hypotheses. 
It is this information which is sorely needed 
by the legal profession. Such vital data 
coupled with a scientific evaluation 


source 


clear 
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can produce truly remarkable results. How- 
ever, remember that there are no miracles. 


How much information can be obtained 
from skid-mark data? The answer depends 
upon the completeness and reliability of the 
data. Information such as weather, density 
variation of the skid mark, intermittent 
mafks and other items must be carefully 
considered. When skid marks are taken 
into account in a case, the tires themselves 
are an important factor to be obtained. It 
can be stated without a doubt, however, that 
no printed “calculator” will give results 
which will withstand expert investigations. 
Computers are based on so many restric- 
tions and assumptions that an actual case 
occurring under the assumed conditions 
would not occur more than once in 10,000 
times. Next time you see such a calculator, 
think back over how many cases you have 
investigated which met the requirements of 
the assumptions. You will find that it is a 
truly Cases are 
where a been convicted on 
nothing more than the length of the skid 
marks left by the vehicle. The court re- 
ferred to a chart, sometimes posted on the 
wall, which specifies that a certain length 
skid mark automatically means a certain 
velocity at brake application. To think that 
such methods are used in convicting an 
individual truly makes one wonder whether 
justice has kept pace with science. 


rare occurrence, known 


person has 


How, then, can skid marks aid the legal 
profession? Well-defined photographs taken 


from many angles are of invaluable aid. 
Such data can aid in determining when 
skidding started, whether wheel slippage 


was produced, the direction of travel, the 
direction of skid and much other informa- 
tion. Many times such information is much 
more vital than the mere estimation of the 
speed at brake application. Granted that 
this particular item might be difficult, the 
other factors many times overshadow speed 
estimation in importance in the case. 


Let us consider some of the factors to 
be kept in mind when doing a skid-mark 
analysis. In a straight line stop on an as- 
phalt pavement the skid marks of the front 
and rear tires might overlap. This is im- 
portant because it is within the realm of 
possibility that the skid mark left by the 
front tire could be added onto that left by 
the rear tire without both wheels skidding 
simultaneously. This would indicate a tre- 
mendous velocity of a vehicle, when in fact 
it may have been going at a normal rate. 

It appears scientific studies that 
a given section of road definitely does not 


from 
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have a fixed coefficient of friction for a par- 
ticular tire and that there is even a seasonal 
variation. This makes skid-mark evaluation 
extremely difficult. 


There is a variation of the coefficient of 
friction with vehicle velocity under wet and 
dry conditions. Under dry conditions in a 
particular case investigated the coefficient 
of friction was practically constant at .65. 
However, under wet circumstances the case 
was a great deal different. Here, as the 
velocity of the vehicle increased, the coeffi- 
cient of friction dropped radically. How, 
then, is it possible for an expert to make a 
logical deduction regarding skid marks and 
tire resistance? 


The answer lies in the reliability of an 
expert as a conservative individual. In cases 
with which we dealt, an effort was 
always made to be on the ultraconservative 
side. By this we mean that if a coefficient 
of friction obtained from various sources 
for certain conditions varies from .4 to .25, 
then in order to give the defendant every 
consideration one makes the calculation with 
an even lower coefficient of friction. This 
makes the velocity estimation lower for a 
given length of skid mark than with a 
higher coefficient. This technique is some- 
times puzzling to the courts because they 
feel that you are tampering with the given 
information which, since it is in printed 
form, should be quite universally accepted. 
[ think you will agree that enough differ- 
ences exist to make this an important point 
to consider. If one adopts the attitude of 
being ultraconservative, then it seems that 
the cause of justice is served best. If one 
has a situation in which a skid mark of 500 
or 600 feet has been introduced, then even 


have 


an excessively low value of coefficient will 
not alter the fact that the defendant must 
have been traveling at a great rate of speed. 
In other words, to attempt to use a specific 
coefficient of friction to two decimal places 
for any such calculations is fraught with 
pitfalls. 

In summary, let us make the following 
point: An expert, although often hired by 
a particular attorney, is in court to serve 
the court and the cause of justice. As soon 
as he has taken the oath and is on the wit- 
ness stand, he becomes a servant of the 
court, not of any individual. It is true that 
quite a number of calculations may have 
been made at the direction of an attorney. 
However, the expert still may be asked to 
make additional calculations either on the 
stand or during a recess. Numerous cases 


have come to our attention in this 
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done to the benefit of all involved. 
Sometimes a cross-examining attorney would 
like to know additional f and 


was 


factors how 
they affect the testimony. This the expert 
should be willing to do within the realm of 
his abilities, but he should not be allowed 
to stray into foreign fields. In so doing, the 
expert is putting himself in a dangerous 
position under cross-examination. Such 
cross-examination might show that one 
point on which he has commented was 
based on a lack of information. Although 
the expert might have been testifying for 
hours on tens or hundreds of points, this 
one error can cast serious doubt in the 
minds of the jury as to his competence. 


Cross-examination in itself is important 
in the cause of justice. However, some- 
times attorneys become too eager to dis- 
credit an expert witness when he is, as we 
have said, there to help the court and not 
any one individual. If such a witness is 
berated or cajoled, he will naturally de- 
velop a hesitancy to appear in further trials 
requiring the information which he is capa- 
ble of offering. However, many attorneys 
cross-examine experts in a very informative 
manner. They make every effort to under- 
stand the assumptions and conditions under 
which the expert’ is giving his testimony, 
and in many cases this helps clear up these 
factors for the jury as well. 


Perhaps the courts should consider the 
study of a plan to have a competent scien- 
tist assigned to the court on a permanent 
The purpose of such an individual 
would be to make sure that no radically 
inconsistent information was permitted to 
enter the records uncontested. As an ex- 
ample, a seemingly competent driver might 
state that he can stop his 12-wheel truck 
from 35 miles per hour in a distance of 30 
feet. As these numbers stand they may 
not particularly surprise any member of the 
court. However, a quick calculation by a 
competent scientist can show that no road 
and tire combination available in the world 
could possibly produce this~set of circum- 
stances. In this way such information will 
come to the attention of the court as being 
totally inconsistent with the accepted laws 


basis. 


of nature. The other solution to this sug- 
gestion might be to have an expert available 
to the court itself upon call rather than to 
either of the participating attorneys. In 
this way, each attorney would have the 
benefit of expert testimony without feeling 
that he was at a disadvantage in regard to 
his opponent. 

I feel that there is a need for a perma- 
nent installation of audio-visual equipment 
in the courts in which such trials are held. 
This would result in a minimum of dis- 
turbance to the court and an efficient and 
rapid analysis of the expert’s testimony 
which has been prepared in visual form. 
Certainly this would tend to remove the 
hesitancy of the court to disrupt the pro- 
ceedings in order to bring projection and 
other equipment into the courtroom, 


In presenting scientific information the 
expert must always be aware that he is in 
court to serve the cause of justice. In this 
respect it is the duty of the expert to make 
his information clear, succinct and to the 
point. Muddled scientific expressions, vague 
statements using highly technical terms and 
the lack of concrete and careful analyses 
can counteract the results of months of 
preparation. Hence, not only is a_ well- 
studied preparation essential, but the pre- 
sentation of these results is of equal 
importance. In this respect, models, clear 
and enlarged diagrams, and special motion 
picture footage can do a great deal to aid 
the lawyer and the court in reaching a ver- 
dict based on well-founded scientific principles. 

It is my sincere hope that members of 
the legal and insurance professions will 
adopt a cooperative attitude regarding the 
position of an expert in court proceedings. 
It may well be that one expert can really 
serve both sides by pointing out to both 
the prosecution and the defense the points 
which may be clear to the expert. In fact, 
it may well be that such a discussion will 
result in a speedy settlement outside of 
court. It is gratifying to learn that more 
and more expert testimony is being used 
by the courts and that their philosophies 
toward such expert witnesses are constantly 


expanding. [The End] 


The Automobile Manufacturers Association recently decided to de- 
emphasize speed and horsepower in the advertising of new cars. 
Thomas N. Boate, Accident Prevention Department manager of the 
Association of Casualty and Surety Companies, enthusiastically 
termed this decision as “the most promising action that has 
occurred in the field of traffic safety in the last decade.” 
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Disclosure of Insurance Policy Limits 


By JOSEPH T. LAVORCI 


This article is reprinted, with additions, 
from the Spring-Summer, 1957 issue of 
the De Paul Law Review. The author 
ts a member of the Chicago bar. 


| ISCLOSURE of the defendant’s insur- 

ance policy limits is today a highly 
controversial subject in the field of personal 
injury litigation. The liberal view, supported 
by the “plaintiff attorneys,” advances the 
theory that knowledge of the defendant’s 
insurance policy limits will accelerate the 
disposition of suits on a more realistic basis. 
The conservative view, supported by the 
“defendant attorneys,’ maintains that knowl- 
edge of the tortfeasor’s financial worth, usu- 
ally determined by the limits of his insurance 
policy, is irrelevant, immaterial and not 
germane to the issues in dispute. 


This conflict of views and interests among 
lawyers raises the legal proposition as to 
whether the plaintiff's attorney can compel 
the defendant to disclose the limits of his 
insurance policy; whether he can employ 
the tools of discovery available under the 
rules of civil procedure of the state and fed- 
eral courts to elicit this information (1) at 
a deposition hearing, (2) by written inter- 
rogatories or (3) by order of court to pro- 
duce the liability policy for examination at 
a pretrial conference. 


decisions in state and 
federal eight (New 
Jersey, Pennsylvania, Minnesota, Tennessee, 
Michigan, California, New York and Ken- 
tucky) in which this issue has been decided 
evidences conflict. The first three states 
hold that such disclosures may not be com- 
pelled; the last states reach the op- 
posite conclusion, and two federal 
from Tennessee are not in accord. 


A survey of the 


cases in the states 


four 


cases 


There are 11 cases in point, with two 
each from Tennessee, California and New 
196 N. J. Mise. 507, 154 Atl. 393 (1931). 

239 Automobile Cases 744, 105 F. Supp. 612, 
613 (1952). 


Disclosure of Policy Limits 


York. Of the 11 four concern dis- 
covery, three involve pretrial examination, 
two pertain to interrogatories and two re- 
late to orders for the perpetuation of testi- 
mony. These cases range in time from 1931 
to 1955. 


cases, 


The Circuit Court of New Jersey in 1931 
in Goheen v. Goheen, a case concerning in- 
terrogatories, declared: “The interrogatories 
propounded are not material to the issue 
and are not relevant and competent evi- 
dence for the plaintiffs. Therefore, the 
motion to strike out the interrogatories is 
granted.” 

The District Court of the United States 
for the Eastern District of Pennsylvania 
in 1952 in McClure v. Boeger, a case dealing 
with discovery under Rule 34 of the Federal 
Rules of Civil Procedure, 28 USCA, ruled: 
- whatever advantages the plaintiff 
might gain are not advantages which have 
anything to do with his presentation of his 
case at trial and do not lead to disclosure 
of the kind of information which is the 
objective of discovery procedure. 

{[T]o grant this motion would be to un- 
reasonably extend that procedure beyond 
its normal scope and would not be justified.” 

The Supreme Court of Minnesota in 1955 
in Jeppesen v. Swanson; a case involving 
discovery procedure, stated: “Our decision is 
intended to hold only that, where the 
information is sought for the sole purpose 
of evaluating a case for the purpose of 
determining whether it would be advisable 
to settle, it is not discoverable. _ 

The District Court of the United States 
for the Eastern District of Tennessee in 
1955 in McNelley v. Perry, a case pertaining 
to interrogatories under Rule 33 of the 
Federal Rules of Civil Procedure, declared: 

“As a general rule, the purpose of seek- 
ing information from an adversary, or a 
witness, is two-fold: (1) To use it in the 
trial, or (2) to use it as a lead to informa- 

3243 Minn. 547, 68 N. W. (2d) 649, 658 (1955). 

418 F. R. D. 360, 361 (1955). 
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tion for use in the trial. It is not shown 
in this case that the information sought 
about insurance would be relevant to either 
purpose.” 


Thus, under the authority of the preced- 
ing four cases from state courts in New 
Jersey and Minnesota and federal courts 
in Pennsylvania and Tennessee, to compel 
the disclosure of the defendant’s policy 
limits would be improper because the evi- 
dence adduced by such disclosure would be 
immaterial, irrelevant, incompetent and be- 
yond the objective of, and without the scope 
of, discovery machinery. 


The District Court of the United States 
for the Eastern District of Tennessee in 
1951 in Brackett v. Woodall Food Products, 
Inc., a case relating to discovery under 
Rule 34 of the Federal Rules of Civil Pro- 
cedure, stated: “The Court is of the opin- 
ion, however, that the plaintiffs should have 
an opportunity to examine the liability in- 
surance policy of their alleged tort-feasor on 
the broad viewpoint that it is relevant to 
the subject matter of the litigation, and 
within the purview of Rules 34 and 26(b) 
of Federal Rules of Civil Procedure.” The 
same federal court, but speaking through 
a different judge, four years later in the 
McNelley case attempted to reconcile the 
apparent conflict in the two decisions as 
follows: “If the defendant is insolvent so 
that pro-ration of insurance may become an 
issue among various claimants, the question 
of insurance would become material. This 
was apparently the situation in the case of 
Brackett v. Woodall Food Products.” 


The Supreme Court of Michigan in 1933 
in Layton v. Cregan & Mallory Company, 
Inc., a case concerning discovery procedure 
declared that: “It is first contended by the 
defendant that the plaintiff is not entitled 
to a discovery because it calls for matters 
entirely foreign and irrelevant to the issue. 
We do not think so. The ownership of the 
car was put in issue by the pleadings. If 
the insurance policy shows ownership, it 
is admissible in evidence for that purpose.” 
The holding in this case can be distin- 
guished from the other cases compelling 
disclosure by the fact that if policy limits 
were disclosed, such disclosure was only 
ancillary to the issue, not of financial re- 
sponsibility, but of the disputed ownership 
of the automobile. 


The Supreme Court of California in 1937 
in Demaree v. Superior Court in and for 


$12 F. R. D. 4, 5 (1951). 
® 263 Mich. 30, 32, 248 N. W. 539 (1933). 
710 Cal. (2d) 99, 73 Pac. (2d) 605, 607 (1937). 
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Ventura County,’ a case dealing with an order 
for the perpetuation of testimony, stated: 
“We think it must be conceded that the 
provisions of the policy of insurance are 
germane to petitioners’ cause and material 
to their anticipated action, when and if 
brought. We are of the view, therefore, that 
the applicants laid a sufficient basis for the 
issuance of the order providing for the 
perpetuation of testimony and the produc- 
tion of the insurance policy.” 


The Supreme Court of California in 1951 
in Superior Insurance Company v. Superior 
Court in and for Los Angeles County, a 
case also involving an order for the per- 
petuation of testimony, declared: 


“Mandate was granted to compel the trial 
court to issue the subpoena and 
the witness to testify with reference to the 
policy. here it is the policy limits 
that are sought. The holding is that 
the policy itself must be produced and that 
the witness may not be permitted to confine 
his testimony to the fact that insurance 
exists.” 


order 


The court ruled that the policy was sub- 
ject to inspection, saying: 

“Petitioners here urge, however, that ‘the 
sanctity of a private contract should not 
be subjected at this time to inspection 
and review merely because someone alleges 
that some day he expects to sue “another 
to enforce payment of a judgment” expected 
to some day be obtained.’ A sufficient an- 
swer to such contention is found in the 
fact that an automobile liability policy 
evidences ‘a contractual relation created by 
statute which inured to the benefit of any 
and every person who might be negligently 
injured by the assured as completely as if 
such injured person had been specifically 
named in the policy,’ i.e., a contractual rela- 
tion is ‘created between the insurer and the 
third parties.’ The provisions of such 
a policy are not, therefore, a matter for the 
sole knowledge of the named assured and 
the insurance carrier to the exclusion of the 
injured person; the very pendency of an 
action by the injured person brought in 
good faith against the named insured per- 
son gives the former a discoverable inter- 
est in the policy. 


“Petitioners’ further argument that knowl- 
edge of the policy limits is sought in order 
to provide an undue and oppressive advan- 
tage in negotiations for settlement of the 
personal injury action also appears to be 

’37 Automobile Cases 482, 37 Cal. (2d) 749, 
753, 235 Pac. (2d) 833, 835 (1951). 
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without merit. How knowledge by the 
plaintiff in that action of facts which are 
known to defendants therein, concerning 
the policy in which plaintiff will have 
an enforceable interest if she recovers, could 
give her an ‘undue and oppressive advan- 
tage’ in negotiations for a settlement does 
not appear. And whether such knowledge 
by plaintiff would tend to benefit plaintiff 
or defendants might depend to a material 
extent upon the relationship between the 
injuries which resulted 
from the accident and the amount of in- 
surance coverage provided by the policy; 
conceivably, knowledge of low policy limits 
might constitute a benefit to defendants by 
tending to discourage a seriously injured plain- 
tiff from holding out for a settlement com- 
mensurate with the extent of the injuries.” ”’ 


seriousness of the 


It is to be noted, however, that the state 
of California permits a direct suit against 
the insurer or the insured. 


The Appellate Division of the Supreme 
Court of New York in 1946 in Martyn v. 
Braun,” a case pertaining to pretrial ex- 
amination, stated in the syllabus: “In action 
for injuries plaintiff's motion for examina- 
tion before trial of defendant on matter of 
liability insurance should have been allowed 


The District Court of the United States 


for the Southern District of New York in 
1948 in Orgel v. McCurdy,” a case relating 
to pretrial examination under Rule 26 of the 
Federal Rules of Civil Procedure, declared: 


“This is a motion by plaintiff for an order 
requiring defendant Garford Trucking, Inc., 
by its office manager to testify on examina- 
trial on all relating to 
insurance carried by said de- 


tion before issues 
any liability 
fendant upon the motor vehicle of defendant 
McCurdy at the time and place of the 
accident which is the basis of the cause of 


action. 


“Defendant objects to examination on these 
the ground that the ‘injection 
of this issue in the trial of this action will 
seriously prejudice the defendant Garford 
in its defense and would have no probative 


matters on 


value on the contested issue of operation 
and control of the vehicle involved in the 
accident.’ ‘Garford on the issue of 
liability insurance, is attempting to spell out 
operation and control from the fact of in- 
surance liability coverage, when, as a mat- 
ter of fact, whether the defendant Garford 


*37 Cal. (2d), at pp. 753, 754 and 235 Pac. 
(2d), at pp. 835, 836. 
59 N. Y. S. (2d) 588 (1946). 
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had liability insurance coverage on the ve- 
hicle in question at the time of the accident 
would depend on whether the said motor 
vehicle was under its operation and control.’ 


“ 


the motion is granted because the 
testimony plaintiff seeks may be generally 
relevant to the issues in the case.” 


The Court of Appeals of Kentucky in 
1954 in Maddox v 


cerning pretrial examination, stated: 


Grauman.™” a case con- 


“The only issue raised in this action is: 
Must the defendant in an automobile negli- 
gence case in a pre-trial deposition for the 
purpose of discovery state whether or not 
he is insured and, if so, disclose the name 
of his insurance company and the limits of 
liability provided by his policy? 


“An insurance contract is no longer a 
secret, private, confidential arrangement be- 
tween the insurance carrier and the indi- 
vidual but it is an agreement that embraces 
person or property may be 
injured by the negligent act of the insured. 
We conclude the answers to the propounded 
questions are relevant to the subject matter 


those whose 


of the litigation 


Thus, under the authority of the pre- 
ceding seven cases from state courts in 
Michigan, California, New York and Ken- 
tucky and federal courts in Tennessee and 
New York, to compel the disclosure of the 
defendant’s insurance coverage would be 
proper because the evidence elicited by such 
would be relevant, within the 
purview of discovery and pretrial examination. 


disclosure 


It is noteworthy that the latest cases on 
the subject, both decided in 1955 (one by 
the Supreme Court of Minnesota and the 
other by a federal court in Tennessee) hold 
that the plaintiff in a pending law suit may 
policy 


not compel the disclosure of the 


limits of the defendant’s insurance. 


At the time that this article was prepared 
for the De Paul Law Review this legal prop- 
osition had not been decided in Illinois. Since 
Daitch v 
Terry, filed in the Circuit Court of Cook 
County, Illinois (under case No. 56 C 3844), 
has appeared. The attorney for the plaintiff 


then the case of Marvin Alveston 


served written interrogatories upon the de- 
fendant (pursuant to the Illinois Civil Prac- 
tice Act and the rules of the Circuit Court 
of Illinois) requesting him to answer the 
following questions: (1) On the date of this 
lawsuit did you carry liability? (2) If so, 


"8 F. R, D. 585 (1948). 
3 Automobile Cases (2d) 975, 205 Ky. 422, 
265 S. W. (2d) 939, 940, 942 (1954). 
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with what company? 
liability insurance, 
for each person? 

The defendant refused to answer these 
questions on the grounds that they were 
not pertinent, relevant or material to the 
issues set forth in the pleadings of the law- 
suit. Judge Harry M. Fisher, however, 
overruled the defendant’s motion and di- 
rected the defendant to answer the inter- 
rogatories. After the entry of this order, 
the defendant filed a motion before the 
Supreme Court of Illinois for leave to file 
a petition for writ of mandamus directed 
to the judge requiring him to vacate and 
expunge it on the grounds that the order 
was void and had no force and effect in 
that the matters inquired into by the inter- 
rogatories were not proper matters for pre- 
trial discovery under the terms of the IIli- 
nois Civil Practice Act. 

3riefs have been filed and oral argu- 
ments were presented by the parties in this 
case at the May term. An opinion will be 
rendered by this court at the September 
term. (The title of the case before the 
Illinois Supreme Court is People of the State 
of Illinois ex rel. Alveston Terry v. Harry 
M. Fisher, Judge of the Circuit Court of Cook 
County, No. 34411.) 


(3) If you did carry 
what is the policy limit 


It is difficult to predict how the Illinois 


Supreme Court will rule. It is the writer’s 
opinion, based on the pattern of legal think- 


ing evidenced by decisions (1) on the sub- 
ject of disclosure of insurance coverage 
during a trial and (2) on the type of ques- 
tions permitted to be asked by either attor- 
ney on the subject of insurance in the voir 
dire examination of jurors, that the court 
will not permit the disclosure of the defend- 
ant’s insurance policy limits unless the 
state’s civil practice act is liberalized further 
or the insurance code is modified. 

A bill (S. B. 187) was introduced in the 
Illinois Senate on February 26, 1957, for 
the enactment of an addition to the Illinois 


Insurance Code. It read: 


Section 388a is added to the 
‘Illinois Insurance approved June 
29, 1937, as amended, added Section 
to read as follows: 


“SEcTION 1. 
Code’, 
the 


“SECTION 388a. Any company issuing a 
policy of insurance against liability or in- 
demnity for loss or damage to any person 
other than the insured, or to the property 
of any person other than the insured, for 
which any insured is liable, may be made 
a party defendant, as a co-party of the 
insured, in any suit involving injury, loss or 
damage covered by the policy.” 

This bill died in the state senate. If 
such a bill had been enacted, its ultimate 
effect could very well have been to compel 
more liberal Illinois courts on 


this subject. [The End] 


ruling by 


HANDLING CLAIMS UNDER THE UNINSURED MOTORIST COVERAGE 


It is another condition of the endorse- 
ment that payment of loss by the insurance 
company shall be to the insured; or if a 
minor, to his parent or guardian; or if the 
insured is deceased, to his surviving spouse; 
otherwise to a person authorized by law to 
the payment or to one legally en- 
titled to recover damages which the pay- 
ment represents. The insurance’ company 
reserves the right to pay any claim under 
the endorsement to a person authorized by 
law to receive it or to one legally entitled 
damages that the payment 


I eceiv e 


to recover 
represents. 

Since the unliquidated claim for bodily 
injury is not assignable, the endorsement 
provides for a trust agreement to preserve 
the right of action against the uninsured 
wrongdoer. The insured agrees that the 
insurance company shall be entitled to a 
recoupment of any payment made under 
the endorsement through any settlement or 
judgment obtained from the wrongdoer re- 
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sponsible for the damages; that the insured- 
claimant shall hold such recouped funds 
or all rights of recovery in trust for the 
insurer; that the insured-claimant shall do 
what is proper to secure such rights after 
the that the insured-claimant shall 
prosecute a claim or cause of action to 
judgment if so requested by the insurer in 
writing, and in the event of recovery the 
insurance company shall be reimbursed for 
expenses, costs and attorneys’ fees in addi- 
tion to payment made under the endorse- 
ment; and that the insured-claimant shall 
execute and deliver to the insurer such 
instruments and papers that are appropriate 
to secure the rights and obligations so provided 
by this condition of the endorsement. 


loss: 


It is a condition of the endorsement that 
any disputed claim involving the right or 
amount to recover be arbitrated according 
to the rules of the American Arbitration 
Association; any award of the arbitrators 
may be entered in any court having juris- 
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diction. The administration of the law by 
arbitration is, and always will be, popular 
because it has speed, economy and justice 
in its methods. However, the enforcement 
of this provision in the contract will depend 
upon many things. It must harmonize with 
the law of the place where the endorsement 
was executed or is to be enforced. An arbi- 
tration agreement in an insurance policy 
made in Texas was enforced in Arkansas 
where the law would have voided the provi- 
sion if it had been executed there. (Miller 
v. American Insurance Company, 5 AvToMo- 
BILE Cases (2d) 836, 124 F. Supp. 160 
(1955).) The award of the arbitrators must 
be made in good faith or their efforts may 
be null and void. They must be fair, dis- 
interested and impartial. They should be 
adequately trained or experienced to fulfill 
the obligation. 


The American Arbitration Association is 
identified as the manager of the arbitration 
proceedings. The association is a nonprofit, 
membership corporation, charted under the 
laws of New York State. It is a privately 
organized and financed institution of a sci- 
entific and educational nature, and is non- 
partisan and nonpolitical. It has two plans 
of operation. One is called the AAA Com- 
mercial Arbitration Rules. The other one 
is more appropriately set up to handle the 
class of arbitrated claims created by this 
endorsement and is named the Accident 
Claims Tribunal Rules of AAA. The home 
office address is 477 Madison Avenue, New 
York 22, New York. The association has 
branch offices in Atlanta, Boston, Charlotte, 
Chicago, Cincinnati, Cleveland, Dallas, De- 
troit, Hartford, Los Angeles, Philadelphia, 
San Francisco and Washington, D. C. It 
is planning to establish suboffices in other 
cities to economically and expeditiously 
handle the arbitration demands. 


The drafting of the endorsement with 
this arbitration condition has created ad- 
ministrative problems for the association. 
The right and privilege to arbitrate a claim 
under the association’s Commercial Arbi- 
tration Rules is present but expensive. The 
arrangements are that each party pays 1% 
per cent of the amount claimed up to 
$10,000 (with a minimum fee of $25 for each 
one) and 1 per cent of the amount claimed 
in excess of $10,000 and less than $25,000. 
That means a filing fee of $300 with an 
arbitration demand on a $10,000 case and 
$500 for a $20,000 claim. This fee is paid 
in addition to the expenses of witnesses, 
stenographic record and transcript, and the 
traveling and miscellaneous expenses of the 
arbitrator and clerk. 


Uninsured Motorist Coverage 





In a sincere effort to cooperate with the 
insurance industry and continue speedy, 
economica! and satisfactory service to all 
others, the representatives of the associa- 
tion met with the representatives of the 
Association of Casualty and Surety Com- 
panies, American Mutual Alliance, the Na- 
tional Association of Independent Insurers 
and others to find a more economical way 
to handle these uninsured motorist cases. 
The association has concluded an arrange- 
ment with the three mentioned insurance 
groups to underwrite the expense of set- 
ting up the administrative personnel and 
equipment to handle the arbitrations under 
their Accident Claims Tribunal Rules. The 
insurance companies writing this endorse- 
ment which participate in the sharing of 


this administrative expense may arbitrate 
their claims under this program. This an- 
nual charge will continue until the fees 
from arbitrated cases produce adequate 


income to maintain the project. 


It is necessary to tell this story so that 
these two plans of operation may be known 
and it may be clear why some insurance 
companies and their insureds may not use 
the less expensive plan. The insurers or 
their insureds entitled to use the Accident 
Claims Tribunal service are required to pay 
a fee of $50 when the demand to arbitrate 
is filed. Another $50 is paid for each addi- 
tional day that a case is arbitrated. (More 
than one day is rarely needed.) Expenses 
of witnesses, stenographic records and 
transcript, plus traveling and miscellaneous 
expenses of the arbitrator and tribunal clerk 
are also paid by the parties. (Arbitrators 
do not usually charge a fee for services 
of one day or less.) H 


The association has published a pamph- 
let containing general information, specific 
rules of procedure and the required per- 
sonnel in the arbitration of under 
either of the plans. 


a case 


The arbitration of a disputed claim under 
this endorsement may be initiated by any 
party to the agreement by giving written 
notice to the other party of his intention to 
arbitrate. The provides these 
forms, which are termed demand forms. The 
demand should state the matter in dispute, 
the amount claimed and the remedy sought, 
and should have attached to it copies of 
the policy or parts of it that relate to the 
dispute including the arbitration provision. 


association 


Two copies of it are filed with the nearest 
together with the 
copy is sent by the 


office of the association 


required filing fee. (One 


fiell office to the home office of the asso- 
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ciation.) The other party who receives a 
copy of the demand may file an answering 
statement if filed in 
duplicate at the nearest office of the associa- 
tion receipt of 
notice or demand, and a copy sent to the 
other party. Acknowledgments will be made 
by letter, and it will contain a calendar on 
which the parties will indicate a date or 
dates that they are available for the hearing. 
Upon return of the calendar, or if not re- 


he so desires. It is 


within seven days after 


turned then in seven days from the date of 
the letter, the association will appoint the 
arbitrator. The parties may mutually agree 
on the place where the case may be ar- 


bitrated. If not, the association may do it. 


The case will be heard by one arbitrator 
unless three are requested by the parties. 
They are appointed by the association from 
a prearranged panel. They must meet the 
standard qualifications. Either party may 
request the withdrawal of an arbitrator. 
After proper consideration the 
may withdraw or disqualify the arbitrator. 
Then the arbitrator fixes the time and place 
for each hearing and the tribunal clerk mails 
the notice to the parties at least five days 
before the hearing date. The case may be 
adjourned or continued to another date. At 
the hearing the parties may or may not be 
represented by The 
may or may not testify under oath, 
may admitted by 


association 


witnesses 
Evi- 
sworn 


attorneys. 
dence also be 
statements or records. 

On the day of the hearing the clerk will 
hearing that is, the 
oath of the arbitrator and the minute sheet 


A REPORT TO THE READER 


| 


prepare the papers, 


In addition to these specific expense re- 
serves, there are also the miscellaneous re- 
serves which appear on the liabilities page 
of the statement. They include 
rents, accounts, fees, etc., due or 
and the estimated due or accrued 
The major portion of the tax reserve con- 
sists of the tax on premiums imposed by 


salaries, 
accrued, 
taxes. 


the various states. 


Voluntary or Contingency Reserves 


It is quite a common practice to estab- 
lish voluntary or contingency reserves for 
both underwriting and investments. The 
form would include reserves to cover catas- 
trophe losses or the possibility of an unfa- 
vorable loss ratio due to inadequate rates, 
or to hedge against increased dollar limits 
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on which the names of the witnesses will 
All exhibits to be a part of the 
proof are The oath of the 
arbitrator will be administered by the clerk 
or other qualified and then will 
follow the reading of the complaint. After 
that the evidence is heard. A record of the 
proceedings will be kept. The arbitrator 
may or may not require the submission 
of briefs. If so they will be filed in triplicate 
with the clerk, one copy for the other attor- 
ney and one for the arbitrator. An award 
shall be rendered within 30 days after the 
hearing. If it is not satisfactorily honored 
the other party may reduce it to judgment 
by the required court procedure of the 
jurisdiction involved. It may be contested 
on many legal grounds, as mentioned. A 
study of the pamphlet prepared by the as- 
arbitration of disputed 
claims is recommended. The association 
will furnish the required materials, forms, 
pamphlets, that are available upon 


be listed. 
also recorded. 


person, 


sociation for the 


etc., 
request. 

The endorsement finally provides that no 
action shall lie against the insurer unless, 
as a condition precedent thereto, the in- 
sured or his representative has fully com- 
plied with all its terms. 

The new. It is 
needed coverage and the premium is very 
reasonable. Many problems will be en- 
countered in the handling of claims under 
These will be solved and 
the coverage broadened. It is another worthy 
contribution of the insurance industry. 


[The End] 


endorsement is much 


the endorsement. 


Continued from page 468 


in the liability field during an inflationary 
Investment reserves are intended 
to prevent fluctuations in surplus due to 
unrealized profits on the investment port- 
folio of the company. Many companies 
maintain a security valuation reserve where 
the market value of stocks is higher than 
book value. The same problem exists as 
to bonds if valued at market, but most 
carry bonds at their amortized value. The 
New York Insurance Department requires 
this method for eligible for such 
method of valuation. 


period. 


bonds 


In conclusion, it is hoped that this thumb- 
nail sketch of the legal restrictions appli- 
cable to reserves of an insurance company 
will be helpful to agents in their dealings 


with the insuring public. [The End] 
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Le een the following two opinions 

deal with the question of what consti- 
tutes a contract of insurance.—In a recent 
opinion the Florida Attorney General ruled 
that a plan affording coverage to replace 
optical lenses constituted an insurance con- 
tract. Under the plan a “master policy” is 
issued to an optician for a small fixed 
premium plus additional amounts based upon 
the number of prescriptions filled. At the 
time that sold the optician 
executes a “Record of Entry Certificate” 
stating that it has been issued under the 
master policy. The policy covers replace- 
ment of lenses damaged from any cause for 
a period of three years or until a new 
prescription is issued, whichever 
first. The customer is charged a service 
fee equal to 10 per cent of the retail cost of 
the lenses, subject to a $3 minimum. 


glasses are 


occurs 


The Attorney General noted that the risk 
involved was the damage to lens 
or lenses from any cause. He said that 
a warranty could be issued which covered 
defective workmanship or materials, but 
that the risk here went beyond those factors 
and into the insurance field. He added that 
if the policy is treated as one which in- 
demnifies the optician for commitments made 
by him with his patients, then the optician 
is placed in the position of making insur- 
ance agreements with his patients. How- 
ever, “if this is a master policy, the issuance 
by the insured optician of Record of Entry 
Certificates places the latter in the position 
of functioning as an insurance agent; and 
even though such certificates were counter- 
signed by a resident agent of the insured, 
the practical aspects of the insured optician 
making known to a purchaser of glasses the 
coverage involved and the charging of the 
‘service fee’ would constitute activities of an 
insurance agent.” 


loss or 


Attorneys General 


It was concluded that the above plan 
was not authorized under the Florida In- 
surance Law.—Opinion of the Florida At- 
torney General, June 19, 1957. 


| > ANOTHER OPINION the Attorney 
General held that a structural condition 
warranty did not constitute a policy of 
insurance. 

The warranty states that an inspection 
has been made of the particular building 
and that, in the opinion of the issuing 
corporation, the building is structurally 
sound and the electrical system and plumb- 
ing are in good condition. The warranty 
protects against the cost of repair or re- 
placement of the structural components, 
the plumbing and/or electrical system when 
the necessity for such repair and replace- 
ment is a direct and result of an 
inherent defect during the term of the 
warranty and subject to certain conditions. 
“Inherent for the purpose of the 
warranty, means faulty original construc- 
tion of the building proper, especially in 
the structural components and certain parts 
of the plumbing and electrical systems. Faulty 
original construction can be ascertained 
either by “(a) visible defects in workman- 
ship or materials which limit the capacity 
of the building to fulfill its functional pur- 
or (b) leaking roofs, the trans- 
mission of rain, snow or sleet through the 
exterior masonry walls, settlement or sub- 
sidence of the building proper and rupture 
of the plumbing lines, electrical cable and 
conduit, all of which shall be accepted as 
evidence of the initial existence of defective 
construction and installation.” 


sole 


defect,” 


pose 


Under “Limitations” it was provided that 
the warranty “should not be construed to 
be an insurance contract, since it provides 
protection against existing conditions only.” 
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Under “Exclusions” appears the statement 
that repairs or replacement made necessary 
either solely or partially by fortuitous cir- 
cumstances such as, but not limited to.. 

“Fire, lightning, earthquake, volcanic erup- 
tion windstorm of gale 
stronger,” are not covered by the warranty. 


force or 


After considering the entire warranty the 
Attorney General decided that it did not 


constitute an insurance contract.—Opinion of 
the Florida Attorney General, June 17, 1957. 


Vi ISSOURI — A prearranged funeral 
. service contract constituted an insur- 
ance contract within the meaning of the 
applicable state law.—Several funeral di- 
rectors had been in the practice of selling 
prearranged funeral contracts. The 
cuting attorney of St. Francois County asked 


prose- 


the Attorney General whether these con- 
tracts violate Missouri law. The Attorney 
General answered in the affirmative. 


In summarizing the provisions of one of 
these funeral contracts the Attorney Gen- 
eral noted that whatever payments are made 
while it is in force will merely be credited 
against the agreed value of the casket to 
be furnished. Amounts so paid may or may 
not have any true to the casket’s 
value, depending on the cessation of human 
life, which is the only way to terminate 
payments under the contract and still re- 
ceive its full benefits. The schedule of pay- 
ments would require more than 20 years’ 
payments to equal the value of a casket 
worth $500. Even though the purchaser of 
the contract should die three months after 
signing it, under the applicable provisions 
of the contract he would be entitled to a 
casket worth $500. The Attorney General 
noted that this constituted an element of 
“risk” which is essential to an insurance 
contract. 


relation 


Among the cases referred to was State 
ex rel. Inter-Insurance Auxiliary Company v. 
Revelle, 257 Mo. 529, 165 S. W. 1084, 
wherein the Missouri Supreme Court stated: 
“The essential elements of a contract of in- 
surance are an agreement, oral or written, 
whereby for a legal consideration the promisor 
undertakes to indemnify the promisee if he 
shall suffer a specified loss.” Another case 
referred to was Knight v. Finnegan, 74 F. 
Supp. 900, where the court declared: ‘“More- 
over, the elements and requisites of an 
insurance policy are, among others, ‘a risk 
or contingency against and the 
duration thereof’.” It was also noted by the 
Attorney General that at 44 Corpus Juris 


Secundum, “Insurance,” Section 27, the sub- 


insured 
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ject of burial benefits is treated in the fol- 
lowing manner: “ ‘Burial benefit’ or ‘funeral 
benefit’ has been regarded as life insurance.” 


The Attorney General concluded that the 
prearranged funeral service contract was an 
insurance contract within the meaning of 
the state’s statutes. Offering of the contract 
to the public without meeting the require- 
ments of Missouri’s laws relating to organ- 
ization and regulation of insurers will cause 
those offering the contract to be subject to 
certain penalties prescrived by Sections 
375.300 and 375.310 of the 1949 Revised 
Statutes of Missouri.—O pinion of the Missouri 
Attorney General, June 10, 1957. 


r nth mutual assessment company 
cannot pay more out of its mortuary 
fund for reinsurance than the fund is cur- 
rently receiving on the policies or members 
being reinsured—The chairman of the 
Texas Board of Insurance Commissioners 
asked the Attorney General whether a mu- 
tual assessment company can reinsure a 
certain percentage of its business with an- 
other company and pay for such reinsurance 
with more than a pro-rata share of the 
mortuary fund held by the company. 


Article 14.62 of the Texas Insurance Code 
provides that the premiums for reinsurance 
shall be paid out of the mortuary or claim 
funds, but that “no company or association 
shall pay more out of the mortuary or 
claim fund for such reinsurance than is 
currently received by the mortuary or claim 
fund on the policies or members reinsured.” 
Article 14.25 requires the mortuary or claim 
fund to be set aside and held by the com- 
pany for the purpose of paying claims of 
policyholders or members of the association. 

The Attorney General noted that the 
fund is for the protection of all the policy- 
holders and members. Each policyholder or 
member has an interest in it and is pro- 
tected by it. He stated that if an associa- 
tion were allowed to reinsure one half of 
its policyholders and to use all the fund 
to pay for reinsurance, then one half of its 
policyholders would have lost their interest 
in or protection by the fund to the benefit 
of the reinsured group. 


The language of Article 14.62 was de- 
clared to be unambiguous and clear by the 
Attorney General. He ruled that a com- 
pany cannot pay more out of its mortuary 
fund for reinsurance than the fund is cur- 
rently receiving on the policies or members 
being reinsured.—Opinion of the Texas At- 
torney General, May 22, 1957, 
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New York Department Busy 


Superintendent of Insurance Leffert Holz 
has ruled that subsection 3 of Section 193 
of the New York Insurance Law prohibits 
an insurer from participating in a plan, 
directly or through its agents, involving the 
issuance for delivery in New York of indi- 
vidual life policies and individual accident 
and health policies covering the purchaser 
of any goods, securities, commodities, 
ices or subscriptions to periodicals, where 
the purchase of the insurance is arranged 
in conjunction with an installment credit 
transaction on account of the purchase 
under a conditional sales contract or its 
equivalent. 


serv- 


The above-mentioned construction of sub- 
section 3 of Section 193, however, is not 
intended to apply to a plan which is limited 
to the making of a mortgage loan by an 
insurer or other lender and the issuance of 
an insurance policy on the life of the mort- 
gagor where the policy is assigned to the 
mortgagee as security. 


Subsection 3 prohibits an insurer which is 
authorized to transact life insurance, annuity 
and accident and health business, or any of 
its agents, from participating “in any plan 
to offer or effect any kind or kinds of 
insurance in this state as an inducement 
to, or in combination with, the purchase 
by the public of any goods, securities, com- 
modities, services or subscriptions to pe- 
riodicals, except as provided by paragraph 
(c) of subsection one of section two hun- 
dred four.” 


In another recent ruling the New York 
Superintendent construed subsection 4 of 
Section 114 and subsection 4 of Section 119 
of the New York Insurance Law as author- 
izing him to refuse to issue to, or suspend 


State Department Rulings 


or revoke a license of, any applicant for or 
holder of an insurance agent’s or broker’s 
license if he finds that more than 10 per 
cent of the aggregate net commissions re- 
ceived by the licensee during the 12 months 
immediately preceding or to be received 
during the ensuing 12 months by the appli- 
cant resulted or will result from insurance 
on risks covering property sold under con- 
ditional sales contracts by a dealer who 
owns or controls the licensee under the 
circumstances listed in the above sections. 


Unfair Rate Discrimination 
Subject of Florida Ruling 


Florida Insurance Commissioner J. Edwin 
Larson recently issued an order designed 
to close a loophole in the law which has 
permitted some out-of-state insurers to sell 
insurance at preferential rates to certain 
individuals. The order states that “no in- 
surer, admitted or non-admitted, shall make 
available through any rating plan or form, 


fire, casualty or surety insurance to any 
firm, corporation, or association of indi- 
viduals, any preferred rate or premium 


based upon any fictitious grouping of such 
firm, corporation, or association of indi- 
viduals.” It does not apply to the sale of 
accident and health insurance. 


The Commissioner outlined the manner 
in which certain insurers have been offering 
preferred rates to prospective insureds by 
working through national organizations of 
professional and business groups. An in- 
surer would offer a lower rate to a mem- 
ber of an association than a nonmember 
would have to pay for the identical cover- 
age. The arrangement was usually handled 
on a master contract basis with an out-of- 
state broker dealing directly with the asso- 
ciation headquarters. 
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Life Insurance Texts 


Life Insurance. Joseph B. Maclean. McGraw- 
Hill Book Company, Inc., 330 West 42nd 
Street, New York 36, New York. Eighth 
Edition, 1957, 558 pages. $6.50. 


This book describes and explains the 
principles of life insurance and the practical 
procedures followed by life insurers. All 
forms of life insurance are covered. 


The discussion of the principles and prac- 
tices of sound life insurance is sufficiently 
complete to give a clear conception of the 
business as a whole, but not so exhaustive 
as to be of interest only to the specialist. 
The text presents a practical and nontechni- 
cal explanation of the business which will 
meet the requirements of college students, 
employees in life insurance companies both 
in the home office and in the field, and of 
other students of the subject. 


In this eighth edition the author has 
sought to simplify certain parts of the text. 
As a result, substantial rewriting and shorten- 
ing of discussion was done. A new feature 
is the addition of a set of review questions 
at the end of each chapter. 


Among the topics analyzed by the author 
are stock and mutual companies, types of 
life insurance and annuity contracts, mortality 
tables, premium rates, reserves, dividends, 
risk selection, insurance of substandard lives, 
financial statements, disability benefits and 
double indemnity, and taxation and regulation. 


In his discussion of the legal aspects of 
life insurance the author notes that there are 
two conditions under which the insured’s 
creditors may attach an insurance policy, 
even where it is payable to a beneficiary 
and where the insured reserved no rights 
to himself. These situations are (1) where 
embezzeled funds were used to pay the 
premiums and (2) where premiums were 
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paid after insolvency and in fraud of credi- 
tors. He states that it is usually difficult 
to prove fraud since a reasonable amount of 
insurance for the insured’s circumstances 
will not generally be held to be fraudulent. 


Mr. Maclean declares that with increasing 
population and the expansion of the economy, 
life insurance growth will and should continue. 


Modern Life Insurance. Robert I. Mehr 
and Robert W. Osler. The Macmillan Com- 
pany, 60 Fifth Avenue, New York 11, New 
York. Revised 1956. 747 pages. 
$6.90. 


edition, 


This book constitutes a complete revision 
of the first edition which appeared in 1949. 
This revision was necessitated due to the 
fact that numerous changes have taken 
place in the life insurance business and in 
economic factors influencing it. Another 
reason for the revision was the fact that 
the authors felt that certain changes in 
organization and content should be made in 
order to improve the text’s teaching effec- 
tiveness. 

A unique addition to the text is its treat- 
ment of accident and health insurance, The 
authors have not merely added a chapter 
on the latter (such a chapter will be found), 
but have treated life insurance and accident 
and health insurance as twins by discussing 
one right along with the other. 

Although this edition is completely new, 
it has retained the style used in the first 
edition which obtained acceptance both as 
a college text and as a book for 
already in the life insurance business. 


those 


Law and Medicine 


The Medico-Legal Reader. Edited by Samuel 
Polsky. Oceana Publications, 43 West 16th 
Street, New York 11, New York. 1956. 256 
pages. $1. 
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This book is a collection of 24 articles by 
legal and medical practitioners which will 
general reading interest to men of 
both professions. Included are sections on 
Inter-relations of Law and Medicine, Law 
and the Mind, Medical Problems of Personal 
Injury Litigation, Medical Science in Crimi- 
nal Cases and Law As It Regulates Medical 
Practice. The articles are reprinted from 
law reviews, medical association journals 
and CCH publications. 


be of 


Editor Polsky, professor of law at Temple 
University, is also director of the Philadel- 
phia Medico-Legal Institute. The Medico- 
Legal Reader is the first of a series of studies 
in law and medicine to appear under the 
joint sponsorship of the Schools of Law and 
Medicine of Temple University. 

Medico-legal teaching has become firmly 
established in the United States since the 
period just prior to World War II. This 
book, however, is not designed specifically 
for any course or curriculum, though it may 
be used supplementarily. 


Insurance Careers 


Careers in Insurance, Daily Princetonian, 
36 University Place, Princeton, New Jersey. 
1956. 128 pages. 


Careers in Insurance is the Daily Prince- 
tonian’s first venture beyond the normal 
activities of a college daily. The book is 
meant to describe the insurance field to 
college undergraduates and to dispel the 
stigma of dullness hitherto connected with it. 


The book employs a “case study” ap- 
proach in presenting short articles describ- 
ing different facets of insurance, written by 
members of the field. It contains an index 
of subscribing companies, a glossary of in- 
surance terms and an aptitude test for 
prospective insurance men. 


Mishaps on the Sports Field 


Sports Injuries Manual. Donald F. Feather- 
stone. Philosophical Library, Inc., 15 East 
40th Street, New York 16, New York. 1956. 
132 pages. $6. 

This illustrated manual is designed for the 
trainer or coach with little or no medical 
knowledge. Part I is a text of simple 
anatomy and physiology, while Parts 2, 3 
and 4 consist of the author’s lectures on 
sports injury treatment. In addition to 
treatment, the book is concerned with methods 
of injury prevention and the psychological 
factors involved in dealing with athletes. 


Books and Articles 


ARTICLES 


Articles of interest 
legal publications 


in other 





Vicarious Liability and Imputed Negli- 
gence ... The lawyer generally takes the 
idea of vicarious liability and imputed con- 
tributory negligence as a matter of course. 
The author, Fleming James, Jr., professor 
of law, Yale University, states that this is 
all perfectly familiar doctrine and therefore 
natural. However, he notes that 
upon inquiry several things appear which 


seems 


seem strange. 


The author notes that in our accident law 
the prevailing basis of liability is fault. If 
individualized fault is used as the norm for 
liability or disability to recover, then vicari- 
ous liability or disability to recover must be 
regarded as an exceptional solution which 
is justified only for reasons of policy. 


Imputed contributory negligence does not 
further the compensation of accident vic- 
tims, Professor James notes. Instead, it 
cuts them off from compensation. It gen- 
erally does not aid in distributing accident 
losses among those whose conduct causes 
accidents. Also, it is scarcely needed as an 
incentive to be careful in selection and con- 
trol of employees since vicarious liability 
already supplies that incentive. The author 
points out that the reasons of policy that 
justify vicarious liability fail to justify im- 
puted negligence. 

Professor James concludes that imputed 
contributory negligence should not be ex- 
panded as vicarious liability is expanded. 
He states that there seems to be little if any 
justification for imputing contributory negli- 
gence in any case to an innocent plaintiff.— 
James, “Imputed Negligence and Vicari- 
ous Liability: The Study of a Paradox,” 
University of Florida Law Review, Spring, 


1957. 


Products Liability . .. The Winter, 1957 
issue of the Tennessee Law Review contains 
discussions by a number of trial lawyers 
with special experience in the products field. 
Included among these are Arnold B. Elkind, 
William J. Condon, William J. Weinstein 
and William D. Buchanan. The preliminary 
investigation of a products case, the alter- 
native grounds of liability, the presentation 
of the evidence, the medical-legai aspects 
of allergies and other problems in cases 
relating both to general and food products 
are considered. 
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Estate Taxation of Annuities 
Under Retirement Plans 


It is sometimes difficult for a wife or 
other beneficiary to understand why the 
decedent’s estate should be taxed merely 
because the decedent had been covered by 
a retirement plan where he worked. A simple 
explanation is not always forthcoming for 
the estate taxation of annuities under retire- 
ment plans has been, and still is to some 
extent, a complicated subject. 

Retirement and pension plans are com- 
mon in this modern economic world we 
live in. In regard to insured pension plans, 
one out of every five is of the group deferred 
annuity type. These plans alone provided 
$1,095 million annual income at retirement 
and covered almost 2.5 million 
the end of 1956. 


persons at 


It is hoped that the following brief dis- 
cussion will facilitate an understanding of 
estate taxation in this field. 


The federal estate tax is levied upon a 
decedent’s gross estate less certain deduc- 
tions and exemptions. In general, the term 
“gross estate” refers to all property of the 
decedent, whether real or personal, tangible 
or intangible, the beneficial ownership of 
which was in the decedent at the time of his 


death. It does not refer to real property 
located outside the United States. 

Prior to the 1954 Code, the value at the 
decedent’s death of an annuity purchased by 
him was includable in his gross estate. 
However, it was not clear whether an an- 
nuity purchased by the decedent’s employer, 
or an annuity to which both the decedent 
and the employer made contributions, could 
be included in the decedent’s gross estate. 

Section 81l1(c) of the 1939 Code declared 
that the value of a decedent’s gross estate 
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shall include the value of all property of 
which he has at any time made a transfer 
intended to take effect in possession or en- 
joyment at or after his death. This pre- 
sented the troublesome problem of what 
constitutes a transfer within the meaning of 
this section. Under Section 2039 of the 
1954 Code the question of whether a trans- 
fer occurred is no longer material. How- 
ever, there have been some recent cases 
decided under the 1939 Code (in situations 
where the 1954 Code does not apply), and 
there undoubtedly will be more in the future. 


In general, under the 1939 Code the cases 
have held that the decedent’s right to trans- 
fer the property is not sufficient to have the 
property included in his gross estate for tax 
purposes. The property had to actually be 
transferred or some positive act taken to 
transfer it. The following three cases rep- 
resent typical holdings under the 1939 Code: 


(1) In Libbey v. U. S., 57-1 uste ¥ 11,661 
(DC Calif.), the employer had purchased an 
annuity for the decedent employee. The 
court held that the decedent’s failure to 
exercise an option to convert a ten-year 
annuity providing survivorship benefits for 
his designated beneficiary to an annuity for 
his life only did not have the effect of a 
transfer. Thus, the value of the annuity at 
the time of the decedent’s death was not 
includable in his estate. 


(2) In Adeline S. Davis, CCH Dec. 22,041, 
27 TC —, No. 41 (1956), the decedent upon 
retirement was qualified to receive an annuity 
under a group annuity contract purchased 
by his employer. Under the contract an em- 
ployee could elect to receive a reduced 
annuity which following his death would 
be paid to his wife for life. The decedent 
made this election. The court held that the 
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PERSONS AND EVENTS. 


The first course for supervisors ever 
| to be offered by the American Manage- 
} ment Association will open September 9 
/ at the Hotel, New York 
City. Its objectives are to train super- 

visors in the principles and practices of 
| management and to develop their under- 
standing of and skill in organization, 
training, communication, etc. The course 
will be given in three one-week units. 


Savoy-Plaza 


Members of the National Association 


of Insurance Commissioners from zone 
4 (which includes Illinois, Michigan, 
| Minnesota, North Dakota, South Da- 


kota, Iowa, Indiana and Wisconsin) will 
| meet in Chicago on September 30 and 
October 1. 


The annual meeting of the National 
Association of Independent Insurers will 
be held October 16-18 at the Edgewater 
Beach Hotel, Chicago. It was also an- 
nounced that Henry L. Moffett was 
| elected as a vice president of the asso- 
ciation. 

The forty-fifth annual National Safety 
Congress and Exposition will be held 
October 21-25 in Chicago. Sessions on 
traffic safety are scheduled for the Con- 





decedent had effected a transfer within the 
meaning of Section 81l(c). The value of his 
wife’s rights as a joint annuitant was in- 
cludable in the decedent’s gross estate since 
the decedent at the time of his death had 
the right, with the insurance company’s con- 
sent, to revoke the election or to change the 
joint annuitant. 

(3) In Molter v. U. S., 57-1 uste J 11,656 
(DC N. Y.), the court held that at the time 
of the decedent’s death he possessed no 
property interest in the employer’s “Survi- 
vorship Benefit Plan” which he could have 
transferred to the survivor beneficiary (plain- 
tiff). Thus, the amount credited to the ben- 
eficiary by the employer was not includable 
in the decedent’s gross estate. 

As indicated above, the 1954 Code sim- 
plified the problem (as to both qualified and 
nonqualified retirement plans) by expressly 
requiring the inclusion of an annuity or 
other payment in the gross estate to the 
extent that the decedent contributed to the cost. 

In respect to qualified retirement plans, 
Section 2039(c) provides that in determin- 
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Hotel. Further information may 
be obtained from R. L. Forney, general 
secretary, National Safety Council, 425 
N. Michigan Avenue, Chicago 1], Illi- 
nois. 

The Association of Life Insurance 
Medical Directors of America will hold 
its sixty-sixth annual meeting at the 
Hotel Statler, New York City, from Oc- 
tober 23 to 25. Among the topics to be 
discussed: “Hypertension in Substandard 
Insurance.” 


gress 


The following have been named to the 
board of The International Association 
of Accident and Health Underwriters: 
Glenn M. Brooks, Herman Hoskins, 
Paul Raines, C. T. Tollefson, E. R. 
Werner and F. Kenneth Stoakes. 

The new secretary-treasurer of the 
National Association of Insurance Com- 
missioners is J. Edwin Larson, Florida 
Insurance Commissioner. It was incor- 
rectly reported that Rufus Hayes of 
Louisiana had been named to that office. 

Hugh H. Earle has been appointed the 
Oregon Insurance Commissioner. 

The new Puerto Rico Superintendent 
of Insurance is Pablo Jose Lopez Castro. 


ing the amount of the decedent’s contribu- 
tion to the cost of the annuity or other 
payment, a contribution made by his em- 
ployer under such a plan is not considered 
as a contribution made by the decedent and 
should not be taken into account as such. 
Therefore, if an employee does not contrib- 
ute to the cost of an annuity that is pur- 
chased by an exempt employees’ trust or 
by his employer pursuant to a qualified plan, 
the entire benefits are excludible from his 
estate. This section applies to the 
estates of all decedents dying after Decem- 
ber 31, 1953. 

In regard to nonqualified retirement plans, 
Section 2039(a) and (b) declares that the 
decedent’s contribution includes any pay- 
ments toward the purchase price made by 
his employer under the nonqualified plan. 
This law applies to contracts or agreements 
entered into after March 3, 1931. 


gross 


Under life insurance plans, the life insur- 
ance may be made payable either to the 
insured’s estate representative or to named 
beneficiaries who are to receive the proceeds 
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upon the insured’s death. Where the polli- 
cies are made payable to the estate repre- 
sentative, the proceeds are always includable 
in the insured’s gross estate (Section 2042(1) 
of the 1954 Code). Where the policies are 
made payable to named beneficiaries, the 
proceeds are includable in the decedent’s 
estate if the decedent at his death possessed 
any of the incidents of ownership of the 
policies. Examples of incidents of owner- 
ship are the right of the insured or his 
estate to the economic benefits of the insur- 
ance; the power to change the beneficiary; 
the power to surrender, cancel or assign the 
policy, etc, 


It is important to determine whether Sec- 
tion 2039(a) and (b) of the 1954 Code 
(dealing with the inclusion of annuities and 
other payments in the gross estate) or Sec- 
tion 2042 (dealing with the proceeds of life 
insurance) is applicable to a factual situ- 
ation. If an annuity or other payment receiv- 
able by a beneficiary under a contract or 
agreement is in substance the proceeds of 
insurance under a policy on the decedent's 
life, Section 2042 is applicable. 


Essay Contest Announced 


A competition of ideas on the question, 
“What is the most important economic 
problem which the United States must face 
in the next 20 years?” is being conducted 
by the Committee for Economic Develop- 
ment with the cooperation of the Ford 
Foundation. Papers submitted must run no 
longer than 2,000 words. Fifty prizes of 
$500 each will be awarded to the winners. 
The competition is open to anyone in the 
free world except trustees of CED, CED 
employees and their families, and consult- 
ants and advisers to the committees or 
subcommittees of CED. 


Papers must be in the English language, 
typewritten, double-spaced, on one side of 
the paper only. The name, and 
occupation of the writer should be typed 
only on a covering page to accompany the 


address 


essay. 

Papers mailed in the United States must 
be postmarked not later than midnight, 
October 31, 1957. Those mailed from out- 
side the United States must be postmarked 
not later than midnight, October 15, unless 
sent by airmail, in which case the October 
31 deadline will apply. 

All entries should be addressed to “Prob- 
lems of United States Economic Develop- 
ment,” Committee for Economic Development, 
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444 Madison Avenue, New York 22, New 


York. 


American Bar Committee Reports 
on Solicitation of Injury Claims 


The American Bar Association’s special 
committee on investigation, solicitation and 
handling of personal injury claims has ren- 
dered its report to the House of Delegates 
of the ABA. The committee has held meet- 
ings, heard witnesses and reviewed decisions 
pertaining to disbarment and quasi-criminal 
prosecution for solicitation, as well as suits 
granting injunctive relief, 

It was the committee’s unanimous opinion 
that the most methods of con- 
trolling solicitation are by strengthening 
the canon of ethics applicable thereto and 
urging the adoption of a uniform statute 
at state levels to curtail solicitation. It re- 
ported that the curtailment of solicitation 
should not only be directed to the personal 
injury field but also to the fields of taxes 
and condemnation, 


efficacious 


The committee recommended that a pro- 
posed canon of ethics and statute concerning 
solicitation be referred to the appropriate 
committees or other agencies of the asso- 
ciation for further consideration and that 
the special committee be continued, The 
proposed canon and statute follow: 


PROPOSED CANON 28 


28. Stirring up Litigation, Directly or 
Through Agents 


It is unprofessional for a lawyer to vol- 
unteer advice to bring a lawsuit, except in 
rare cases where ties of blood, relationship 
or trust make it his duty to do so. Stirring 
up strife and litigation is not only unprofes- 
sional, but it is indictable at common law. 
It is disreputable to hunt up defects in titles 
or other causes of action and inform thereof 
in order to be employed to bring suit or 
collect judgment, or to breed litigation by 
seeking out those with claims for personal 
injuries or those having any other grounds 
of action in order to secure them as clients, 
or to employ agents or runners for like pur- 
poses, or to pay Or reward, directly or in- 
directly, those who bring or influence the 
bringing of such cases to his office, or to 
remunerate public officials, public employees, 
policemen, court or prison officials, physi- 
cians, hospital attachés or others who may 
succeed, under the guise of giving disinter- 
ested friendly advice, in influencing the 
criminal, the sick and the injured, the ignorant 
or others, to seek his professional services. 
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To insure that the person, firms, corpora- 
tions, and associations may retain lawyers 
of their own choosing, any attorney at law 
is subject to discipline or disbarment if he 
be guilty of any of the following practices 
in addition to those now particularly con- 
tained in this canon. 

(a) The practice of attorneys or their 
agents, servants, employees, or representa- 
tives at any time, whether organized or in 
isolated instances, in soliciting directly or 
indirectly by personal contact, telephone, or 
other means, legal businesses or causes of 
action of any kind or description. 

(b) The practice of attorneys in expend- 
ing substantial sums for the entertainment 
of individuals or corporate representatives 
at private clubs or otherwise as a means 
designed for obtaining legal business or by 
the bestowal of gifts of substantial value to 
such parties, for the purpose of inducing 
such individuals, representatives or their 
corporate principals to retain or engage the 
services of such attorneys in any legal mat- 
ters or business. 

(c) The practice of attorneys or their 
agents, servants, employees or representa- 
tives, in inducing parties seriously injured 
or the legal representative or heirs of a de- 
ceased party, who was fatally injured as a 
result of an accident, to settle their claims 
before they have had adequate opportunity 
to confer with and obtain the advice of 
counsel of their own choice. 


A duty to the public and to the profes- 
sion devolves upon every member of the 
Bar having knowledge of such practices 
upon the part of any practitioner immedi- 
ately to inform thereof, to the end that the 
offender may be disbarred. 


PROPOSED 
ANTI-SOLICITATION STATUTE 


1. No person shall, either directly or in- 
directly, solicit for himself or for another 
the handling, collecting, prosecuting or de- 
fending of any cause or causes of action of 
any kind or description, or to accept any 
employment so solicited, or employ or other- 
wise engage the services of any agent, servant, 
employee or representative on a commis- 
sion, wage, salary or any other basis, to 
attempt or to make such solicitation. 


2. It shall be unlawful for any person to 
divide with or receive from an attorney, 
either before or after an action is brought, 
any portion of any fee or compensation 
charged or received by such attorney, or to 


accept any consideration or reward as an 


The Coverage 


inducement for placing in the hands of such 
attorney or in the hands of another person, 
any claim, demand or cause of action of any 
kind or description, for the purpose of han- 
dling, collecting or defending such claim, 
demand or cause of action, or for the in- 
stituting of an action thereon, or of repre- 
senting the claimant in the prosecuting of 
or the party sued in the defense of any civil 
action in connection therewith, or for the 
settlement or compromise thereof, whether 
such compromise, settlement, recovery, suit, 
claim, collection, demand, cause of action or 
the defense thereof shall be in this State or 
elsewhere. 


The provisions of the foregoing paragraph 
shall not apply to contracts between attor- 
neys to divide compensation charged or re- 
ceived in matters wherein such 
attorneys are forwarding attorneys or con- 
tribute services toward the handling, prose- 
cution, defense or settlement of such cases. 


cases or 


3. It shall be unlawful for any person to 
solicit, whether for the purpose of sharing 
in any fee or compensation charged or re- 
ceived or otherwise, the employment of an 
attorney by any person charged or about to 
be charged with the commission of any crime. 


4. The solicitation of any person by an- 
other person, for gain, to employ, procure 
or bring about the employment of an attor- 
ney for the purpose of handling, collecting, 
enforcing, prosecuting or defending any claim 
or case, if followed by the employment of 
such attorney for any such purpose, shall, 
in any prosecution claiming a criminal vio- 
lation of this Act, or in any proceeding 
brought seeking civil relief pursuant to its 
provisions be prima facie evidence of the 
fact that such a person so soliciting was an 
agent, servant, employee or a representative 
of such attorney, or acting for and on his 
behalf. 


Any contract of employment obtained to 
process, prosecute or defend any claim or 
cause of action in violation of this section 
is declared void as to the attorney, but the 
client may at his option, recover from such 
an attorney any amount paid under such 
contract. 


5. Any person against whom any claim, 
including those brought to recover dam- 
ages to property, personal injuries, or for 
wrongful death, but not to the exclusion of 
other claims, is asserted may bring an ac- 
tion for any appropriate civil relief in any 
court of general jurisdiction against any 
person who has solicited either his own or 
an attorney’s employment in violation of 
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this Act, and whether such solicitation was 
successful or unsuccessful is declared to be 
immaterial to the appropriate relief, if any, 
to be granted by the court. 


6. The attorney general or the state, 
county or district attorney in the proper 
county or district, as the case may be, may, 
on the written complaint of any person 
against whom any claim, including those for 
the recovery of damages to property, for 
personal injuries or for wrongful death, but 
not to the exclusion of other claims, is as- 
serted or sought to be defended in violation 
of this Act, prosecute any person upon any 
information obtained on such written com- 
plaint or upon any indictment returned 
charging the commission of a crime. 


7. Any person violating any of the provi- 
sions of this Act shall be deemed guilty of 
a gross misdemeanor and upon conviction 
for a first offense thereof shall be punished 
by a fine in an amount not less than One 
Hundred ($100.00) Dollars, nor more than 
One Thousand ($1,000.00) Dollars, or shall 
be imprisoned in the county jail for a term 
of not less than One (1) Month nor more 
than Six (6) Months, or shall be punished 
by both such fine and imprisonment; pro- 
vided, however, that any person who shall 
be convicted more than once for any viola- 
tion of any of the provisions of the Act 
shall be deemed guilty of a felony, and upon 
conviction thereof shall be punished by a 
fine in an amount not less than One Thou- 
sand ($1,000.00) Dollars nor more than Five 
Thousand ($5,000.00) Dollars, or shall be 
imprisoned in the State or Federal Peniten- 
tiary, as the case may be, for a term of not 
less than One (1) Year nor more than Five 
(5) Years, or shall be punished by both such 
fine or imprisonment. 


8. Any attorney violating any of the pro- 
visions of this Act shall be deemed guilty of 
unprofessional conduct involving moral tur- 
pitude, and shall be disbarred. 


9. The word “person” whenever or wher- 
ever used in this Act includes the plural 
thereof whenever construction requires, and 
is defined to mean either an individual, a 
partnership, an unincorporated association, 
a mutual or a reciprocal enterprise, a cor- 
poration or a combination of one or more 
of those herein mentioned. 


10. The word “attorney” whenever or 
wherever used in this Act, includes the 
plural thereof whenever construction re- 
quires and is defined to mean an attorney at 
law whether he be practicing in this State 
or elsewhere, as an individual, or as a mem- 
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ber of a firm, partnership or under an asso- 
ciation arrangement. 

11. The provisions of this Act are de- 
clared to be severable. If any part of this 
Act be held either unconstitutional or con- 
trary to judicial policy, such decision shall 
not affect the remainder of this Act. 

This Act shall become effective on and 
after the date of its passage. 


Medical Viewpoint on Progress 
in Health and Accident Insurance 


A paper entitled “Ten Years of Progress 
in Voluntary Health and Accident Insur- 
ance—A Medical Viewpoint” was delivered 
recently by Charles W. Mayo, M. D., before 
The International Association of Health 
and Accident Underwriters. The speaker 
declared that we can point with pride to the 
achievements of voluntary health insurance 
His comments follow in part: 

“Medical its practical ap- 
plication to the individual patient and to 
public health has lengthened the span of 
life for both sexes, more so for women than 
for men, but women, through the generosity 


research and 


of men, have a favored position in prac- 
tically all the major causes of death. 


“These progressive steps in lengthening 
life also have created their own problems. 
A new appraisal must be made in terms 
of insurance and insurability. There will be 
changes of opinion as to insurability of per- 
processes, such 

heart, under 
There is need 


certain disease 
those of the 
given supervised conditions. 


for much research in these fields. 


sons with 


as diabetes and 


“There is a vast difference between chron- 
ologic age and physiologic age. Hard and 
fast rules for retirement may have to be 
revised. Selection of the time that 
individual should slow down or retire should 
be made on a more realistic basis, according 
to physiologic age—whether it be 
the age of 65, at 65 or after 65 years of age. 


each 


before 


individuals are as old at 40 as 
others are at 65 years of age; some indi- 
viduals are as young at 65 as others are at 


“Some 


40 years of age. Progress in this economic 
evolution will depend on individualization. 

“For surgical expense: 26 million persons 
were covered in 1947. At the end of 1956, 
the total number covered was 96 million, or 
an increase of more than 300 per cent. 

“For regular medical expense: About 9 mil- 
lion persons were covered in 1947. At the 
end of 1956, the total was 63 million, or an 
increase of about 600 per cent.” 
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NEGLIGENCE 
Summaries of Selected Decisions 
Recently Reported by CCH 
NEGLIGENCE REPORTS 


School District Not Liable 
for Collapsing Bleachers 


A paying spectator at a football game 
had no cause of action against a school 
district for injuries sustained when bleach- 
ers collapsed. Michigan. 

The plaintiff, a paying spectator at a 
football game, was injured when bleachers 
(which were provided for spectators) col- 
lapsed. He brought an action against the 
school district and the bleacher company 
from which the bleachers were rented. The 
complaint charged that the bleacher com- 
pany was negligent in that the rented 
bleachers were improperly and negligently 
constructed. It was further alleged that the 
school district was negligent in that it did 
not exercise due care in erecting the bleachers 
(which it had agreed to do in the leasing 
contract). The plaintiff alleged that his in- 
juries were the proximate result of the de- 
fendants’ concurrent negligence. 


At the school district’s request the fol- 
lowing special question was submitted to the 
jury: 

“Do you find that the proximate cause of 
the fall of the bleacher section in which... 
the Plaintiff, was sitting was a sideward 
thrust or lateral force applied thereto by a 


Negligence 
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sideward movement of the adjoining bleacher 
thrust 
force resulted from a sideward movement of 
one 


sections, which sideward or lateral 


Bleacher sections at the 
east the football 


or more 
north 
field?” 


end of the side of 


The above question was answered in the 
affirmative. The jury returned a general 
verdict for the plaintiff against the school 
district, but found that the bleacher com- 
pany was not liable. The trial court granted 
the school district’s motion for a judgment 
notwithstanding the verdict, and the plain- 
tiff appealed. 


Held: Judgment affirmed for the school 
district. The court held that the school 
district was immune from liability because 
it was performing a governmental function 
vested in it by law. The particular football 
game at which the plaintiff was injured must 
be considered as a part of the athletic activi- 
ties of the school rather than as an inde- 
pendent contest, the court stated. Such 
activities of the physical education depart- 
ment did not, for the year in question, 
result in a net profit. Thus, the court said 
that it could not be claimed that such activi- 
ties were carried on for the purpose of mak- 
ing money for the benefit of the school 
district. Instead, the entire department 
was operated as a part of the school facili- 
ties and in furtherance of the objectives to 
be attained in educational lines. The court 
concluded that in allowing athletic competi- 
tion with other schools, the school district 
was not engaging in a proprietary function. 
Instead, it was performing a governmental 
function vested in it by law and was, there- 
fore, immune to tort liability. 
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A dissenting opinion held, among other 
things, that the school district was engaging 
in a proprietary function in sponsoring an 
athletic contest for which admission was 
charged and, thus, cannot escape liability 
on the ground of governmental immunity.— 
Richards v. School District of the City of 
Birmingham. Michigan Supreme Court. June 
3, 1957. 6 NEGLIGENCE Cases (2d) 1434. 


Question of Shipowner's Liability 
Answered by Court 


A seaman’s guest (a licensee) sustained 
injury aboard a ship. He could not main- 
tain an action against the shipowner be- 
cause it was not proved that the owner 
failed to warn him of a known defective 
condition. Second Circuit. 


The plaintiff, a guest of a seaman, was 
aboard a ship (which was docked in New 
York) by virtue of a pass issued to him by 
the defendant shipowner. The visit was a 
purely personal and social call. The plain- 
tiff sustained injury on a stairway when a 
canvas runner, secured to the treads by 
tacks, pulled loose causing him to fall and 
sustain a broken hip. He commenced a 
diversity action against the shipowner and 
alleged that his injuries resulted from the 
ship’s unseaworthiness and the shipowner’s 
negligence. The trial court dismissed the 
issue Of unseaworthiness and submitted only 
the negligence count to the jury. The court 
charged that the guest was a mere licensee. 
The jury returned a verdict for the plaintiff. 
The shipowner moved to set aside the ver- 
dict and dismiss the complaint. The court 
granted the motion on the ground that there 
was no evidence that the shipowner had 
knowledge of the dangerous condition or 
that such knowledge could be imputed to 
the owner because its servants had used 
inadequate tacks. The plaintiff appealed 
from this order and from the dismissal of 
the unseaworthiness count. 

The court of appeals affirmed the judg- 
ment for the shipowner. The court said 
that the general rule is that a shipowner 
must not willfully or wantonly injure a 
licensee, expose him to hidden perils or fail 
to use due care to prevent injury to him 
after discovering that he is in danger. (See 
Kasba v. Bank Line, 46 F. (2d) 119 (1931).) 
In the instant case the court noted that 
there was no evidence to show that the 
shipowner knew that the stairs were in a 
dangerous condition. It declared that the 
necessary knowledge of a dangerous con- 
dition could not be imputed to the ship- 
owner as there was no evidence that the 
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tacks were inadequate. Thus, the shipowner 
did not breach its duty in failing to notify 
the plaintiff of the dangerous condition. 

A dissenting opinion stated that putting 
a loose canvas on a steep flight of stairs is 
an invitation to injury, and the fact that the 
practice had been followed for some time 
without any casualty could only be sheer 
luck. The dissent sought to establish that 
“(1) the plaintiff was an invitee; (2) even 
as a licensee the plaintiff can recover on 
these facts; (3) the owner’s duty to keep 
the vessel seaworthy extends to social 
guests of resident seamen visiting them 
aboard ship.”—Kermarec v. Compagnie Gen- 
erale Transatlantique. United States Court 
of Appeals for the Second Circuit. May 21, 
1957. 


Short Shorts from the Courts 


Sixth Circuit . . . Where both the manu- 
facturer of a heater and the manufacturer 
of a pilot valve were negligent, the former 
was not entitled to indemnity from the 
latter —American Radiator & Standard Sani- 
tary Corporation v. Titan Valve & Manufac- 
turing Company. United States Court of 
Appeals for the Sixth Circuit. June 10, 
1957. 6 NEGLIGENCE CAsEs (2d) 1471. 

Eighth Circuit . The doctrine of res 
ipsa loquitur was not applicable in an action 
by a train passenger to recover for injuries 
sustained when luggage fell upon her from 
a baggage rack.—Talbott v. Chicago & North 
Western Railway Company. United States 
Court of Appeals for the Eighth Circuit. April 
26, 1957. 6 NEGLIGENCE Cases (2d) 1380. 


Ninth Circuit Where an aluminum 
manufacturer permitted poisonous fluorides 
to be emitted from its plant in large quanti- 
ties, it was liable to an occupant of nearby 
property who developed fluorosis.—Reynolds 
Metal Company v. Yturbide. United States 
Court of Appeals for the Ninth Circuit. April 
24, 1957. 6 NEGLIGENCE Cases (2d) 1342. 


Minnesota . . . A tavern proprietor was 
liable to a customer who was assaulted by 
a drunken patron. The proprietor failed 
to take some affirmative action to maintain 
order on the premises.—Priewe v. Mogen 
et al. Minnesota Supreme Court. May 10, 
1957. 6 NEGLIGENCE Cases (2d) 1397. 


North Carolina . . . An action for mal- 
practice accrued when the defendant negli- 
gently left a lap-pack in the plaintiff’s 
abdomen and not when the plaintiff first 
discovered that the defendant had been 
negligent.—Shearin v, Lloyd. North Caro- 
lina Supreme Court. June 10, 1957. 6 NeEc- 
LIGENCE CAsEs (2d) 1466. 


6 NEGLIGENCE Cases (2d) 1451. 
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Summaries of Selected 


Decisions Recently Reported 
by CCH LIFE INSURANCE 
REPORTS 





Expert's Testimony Contradicted— 
Affirmative Charge Denied 


An expert testified that the insured had 
a heart disease prior to the policy’s issu- 
ance. However, an affirmative instruction 
concerning the presence of heart trouble 
was denied since there was evidence con- 
flicting with this testimony. Alabama. 


This action was brought upon an alleged 
breach of a monument insurance policy cov- 
ering the deceased (insured). 
contained a forfeiture clause which provided 
that if the insured was not in sound health 
on the date of the policy’s issuance or if he 
had within two years before this date been 
attended by a physician for any 
disease or complaint, or before this date had 
had a heart disease, the insurer could de- 


The policy 


serious 


clare the policy void. 


The insurer contended that since its ex- 
pert witness testified that the insured had 
angina pectoris at the time of the policy’s 
issuance and that he died from this, the trial 
court erred in refusing to give a general 
affirmative charge to the jury that the in- 
sured had had heart trouble before the policy’s 
issuance. The court of appeals agreed with 
the insurer, holding that the refusal to give 
the affirmative charge was a ground for 
reversal. A writ of certiorari was granted 
to the state supreme court which reversed 
the court of appeals. 


The high state court noted that the court 
of appeals set out the testimony of the in- 
sured’s wife and employer which was to 
the effect that the insured had not com- 
plained of any ills or heart condition. In 
addition, the testimony of another doctor 
was set forth which in effect stated that 
after an examination of the insured, nothing 
had been found wrong with his heart. The 
that the facts related by 
these witnesses definitely contradicted the 
evidence of the expert witness. Both doctors 


court observed 


testified that the particular type of heart 
condition suffered by the insured could only 
be discovered by a history of pains suffered 
by the person afflicted with the condition. 


Life, Health—Accident 


One doctor testified that the insured had 
related to him nothing concerning pains that 
he had suffered. 


The court said that the instant case was 
governed by New York Life Insurance Com- 
pany v. Torrance, 228 Ala. 286, 153 So. 463, 
where it was stated: 


“When different opinions exist by the 
experts, or their statements merely express 
their opinion as a deduction drawn from 
certain symptoms, though there is no con- 
flict, the conclusion is finally with the jury, 
and the affirmative charge should be withheld.” 


Also referred to was Heralds of Liberty v. 
Collins, 216 Ala. 1, 110 So. 283, where it was 
declared: 


“The questions of fact of whether the de- 
ceased had a heart trouble when the insur- 
ance issued, if so, whether it was intrinsically 
material and increased the risk were 
for the jury.” 

The instant court concluded that the fact 
an expert witness testified that the insured 
had angina pectoris prior to the policy’s 
issuance was not conclusive. The issue was 
properly submitted to the jury for determi- 
nation —Vulcan Life & Accident Insurance 
Company v. Standifer. Alabama Supreme 
Court. June 20, 1957. 3 Lire Cases (2d) 405. 


Extended Death Benefit Clause 
Held to Be Unambiguous 


An extension of death benefit clause 
was declared to be unambiguous since it 
required no elaborate judicial interpreta- 
tion but only a mathematical computation 
of elapsed time. Montana. 


The beneficiary brought this action to re- 
death benefit under a group life 
insurance policy. Monthly payments were 
made to the insurer by the employer out of 
deductions from the insured employee’s wages. 
The group certificate was effective from 
April 17, 1951, at which time the insured 
was employed, until January 10, 1952, when 
his employment terminated. The insured 
died on December 18, 1952, or 11 months 
and ten days after the termination of his 
employment. 


cover a 


The policy read in part: 

“EXTENSION OF DEATH BENEFIT 
—Upon receipt of due proof that 
the death of an employee formerly insured 
’ occurred . . . (b) within twelve 
months after termination of his employment 
or within a period after such termination of 
employment equal to the time during which 
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employee’s insurance was continuously in 
force within the period immediately preced- 
ing such termination of employment, which- 
ever may be the shorter period, and (c) 

will pay such amount 
of insurance as may have been in force on 
his [the employee’s] life on the date on 
which his employment terminated “ 
(Italics supplied.) 


the insurer 


The beneficiary contended that the above 
clause was sufficiently ambiguous to raise a 
presumptive interpretation against the in- 
surer. However, the lower court sustained 
the general demurrers of the insurer and 
the employer. An appeal was taken. 

Held: Judgment affirmed for the insurer 
and the employer. The court found no 
ambiguity in the above clause. It was deemed 
a reasonable provision designed to give a 
maximum period of protection for regular 
employees and a maximum lesser period of 
protection for casual employees. The court 
added that the right to the extended death 
benefit required no elaborate judicial inter- 
pretation but only a mathematical computa- 
tion of elapsed time.—James v. Prudential 
Insurance Company of America et al. Montana 
Supreme Court. May 22, 1957. 3 LIFE 
Cases (2d) 394. 


Policy Voided by Unauthorized 
Method of Paying Premiums 


Where there was an unauthorized modi- 
fication of the method of paying premi- 
ums, the policy was not in effect when 
the insured died. New York. 


The facts of this case, as indicated in a 
dissenting opinion, were as follows: 

The insured applied in writing for a life 
insurance policy which called for a semi- 
annual payment of premium. The application 
stated that no agent was authorized to 
waive or modify any of the conditions of 
the application or policy. Before the date 
of the policy’s issuance, the insured asked 
the insurer’s agent to change the interval 
of payment of the premiums to quarter- 
annual, but the agent failed to tell the in- 
surer about the requested change. 

The policy, dated April 15, 1955, and 
providing for semiannual payments, was de- 
livered to the insured on April 22, 1955. At 
this time a quarter-annual premium was 
paid to the agent. The insurer’s office was 
not open for the receipt of premiums until 
April 25, 1955, and on April 23 the insured 
had a heart attack and died the following 
day. On April 25 the agent notified the in- 
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surer of the death and paid over the 
quarter-annual premium which he had re- 
ceived. The insurer retained the premium 
until August 19 when it tendered the pre- 
mium to the beneficiary, who refused it. 


The beneficiary brought an action to re- 
cover the policy’s proceeds. The trial court 
set aside a jury verdict in favor of the bene- 
ficiary and awarded a judgment for the 
insurer. The appellate court affirmed this 
judgment and another appeal was made. 
The New York Supreme Court, Appellate 
Division, affirmed the judgment for the in- 
surer without opinion. 


A dissenting opinion (referred to above) 
declared that although the change to quarter- 
annual payments of premiums was _ not 
effectuated by the agent receiving such a 
payment on April 22, the acceptance of this 
payment by the insurer on April 25 and the 
retention thereof until August 19 constituted 
a consent by the insurer to the change in 
the interval of premium payments.—Shanis 
v. John Hancock Mutual Life Insurance Com- 
pany. New York Supreme Court, Appellate 
Division. June 10, 1957. 3 Lire CASsEs 
(2d) 408. 


Short Shorts from the Courts 


Tenth Circuit The policy did not 
take effect on the date on the policy but 
rather on the date it was delivered and the 
first premium paid.—Rickley v. Prudential 
Insurance Company of America. United States 
Court of Appeals for the Tenth Circuit. 
May Term, 1957. 3 Lire Cases (2d) 396. 


Arkansas ... 
lowed to 


The policy was not al- 
after a late payment of 
premium since the insurer’s prior accept- 
ances of late payments waived its right to 
insist upon prompt payments without first 
giving notice to the insured. The fact that 
the insured accepted a premium refund did 
not estop him from maintaining an action 
since he did not have full knowledge of 
the facts.—American Republic Life Insurance 
Company v. Claybough. Arkansas Supreme 
Court. June 3, 1957. 3 Lire Cases (2d) 398. 


California . . . In his application the 
insured was specifically asked questions which 
if answered correctly would have indicated 
the symptoms of heart trouble. Due to 
these misrepresentations the policy was a 
nullity and the insurer was entitled to a 
judgment notwithstanding the verdict—Cohen 
v. Penn Mutual Life Insurance Company. 
California Supreme Court. June 21, 1957. 
3 Lire Cases (2d) 399. 
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Summaries of Selected Deci- 
sions Recently Reported by 
CCH FIRE-CASUALTY IN- 
SURANCE REPORTS 





“Caused by Accident”’ 
Construed by Court 


An insurer was not liable under a con- 
tractors’ liability policy for damage caused 
by the insured’s employee when he mis- 
took certain boundary markers and ex- 
cavated the wrong property. The damage 
was not “caused by accident” within the 
meaning of the policy. Fifth Circuit. 


The plaintiff, a insured 
under a policy which covered “sums which 


contractor, was 
the Insured shall become legally obligated 
to pay as damages because of injury to or 
destruction of property, including the loss 
of use thereof, caused by accident.” (Italics 
supplied.) In an action to recover on the 
policy the evidence showed that the plain- 
tiff undertook to clear a tract of land (in 
Alabama) adjoining a golf course. The 
plaintiff directed a bulldozer operator to 
excavate up to a certain set of iron boundary 
markers. The bulldozer operator, however, 
mistook the out-of-bounds markers of the 
golf course for the boundary stakes, and 
excavated a part of the golf course prop- 
erty. A judgment was recovered against 
the plaintiff by the golf club. The insurer 
denied liability on the policy and the plain- 
tiff instituted the instant action to recover 
the amount of the judgment and attorneys’ 
The trial court held that the damage 
was not “caused by accident” and, thus, not 
covered by the policy. The plaintiff appealed. 


fees. 


Held: Judgment affirmed for the insurer. 
The court said that “caused by accident” 
has the same meaning here as the phrase 
“accidental means” which frequently ap- 
pears in insurance policies. In Alabama a 
distinction is recognized between an ac- 
cidental result and a result caused by ac- 
cidental means. To recover upon an accident 
policy it “is not sufficient that the injury 
be unusual and unexpected, but the cause 
itself must have been unexpected and ac- 
cidental.” (Stone v. Fidelity & Casualty 
Company, 133 Tenn. 672, 182 S. W. 252. 
This rule decisions. ) 


is followed in many 


The court declared that where acts are 
voluntary and intentional and the injury is 


Fire and Casualty 


the natural result of the act, the result was 
not caused by accident even though that 
result may have been unexpected, unfore- 
seen and unintended. There was no cover- 
against liability for damages caused 
by mistake or The court concluded 
that the cause of the injury was not an 
accident within the meaning of the policy. 
—Thomason v. United States Fidelity © 
Guaranty Company. United States Court of 
Appeals for the Fifth Circuit. June 19, 
1957. 9 Fire ann CAsua.ty CAses 183. 


age 


error. 


Insurers’ Duty to Defend 


The following cases pertain to insurers’ 
duty to defend actions brought against 
their insureds. 


N ONE CASE the insured (operator of 

a combined restaurant and tavern) hada 
comprehensive general and automobile lia- 
bility policy which provided in part that 
the insurer would “defend in his name and 
behalf any suit against the Insured alleging 
such injury, sickness or disease, damage or 
destruction and seeking damages on account 
thereof, even if such suit is groundless, 
false or fraudulent.” An action was brought 
against the insured in which he was charged 
with assault. 


The insurer started to defend this action 
but withdrew from the defense on the 
ground that the policy did not “insure a 
person against the results of his own per- 
sonal wilful, wrongful conduct.” The in- 
sured hired other effected a 
settlement. 


counsel and 


An action was then brought against the 
insurer by the insured in order to recover 
the amount of the settlement together with 


costs and attorneys’ fees. The appellate 
court, in affirming the lower court, awarded 
a judgment for the insured. The court 
noted that the policy was not an accident 
policy. (Cases were cited in which an as- 
sault was declared not to be an accident.) 
The insurer agreed to defend against all 
actions, even if groundless. It was not 
against public policy for the insurer to in- 
sure against a groundless action alleging 
civil liability resulting from an assault.— 
Hering v. St. Paul-Mercury Indemnity Com- 
pany. Washington Supreme Court. May 16, 
1957. 9 Fire AaNp CaAsuALty Cases 188. 


NOTHER recent Washington case dealt 
duty to defend its 
however, involved an 
The insured (operator of 
a grocery business) had an action brought 
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+Awith an insurer’s 
insured. This 
accident policy. 


case, 








against him in which he was charged with 
assault. The policy specifically provided 
that “assault and battery shall be deemed 
an accident unless committed by or at the 
direction of the Insured.” The insurer re- 
fused to defend this action. 

A trial of the assault and battery action 
resulted in a mistrial because the jury was 
unable to agree on a verdict. The complaint 
in the assault and battery action was then 
amended to allege negligence as well as in- 
tentional injury. The insurer again refused 
to defend the insured. The second trial 
resulted in a judgment for the insured, and 
this judgment was affirmed on an appeal 
to the state supreme court. 

The insured then brought the instant ac- 
tion against the insurer to recover attorneys’ 
fees for the two trials and the appeal. The 
trial court found that the insured was en- 
titled to recover attorneys’ fees for the 
second trial, the appeal and certain costs. 
The state supreme court affirmed this judg- 
ment. It held that the insurer was not 
obligated to defend the insured until an 
brought alleging an accident 
arising out of negligence. The allegations 


action was 


of the first complaint alleged an _ inten- 
tional injury which the insurer was not 
obligated to defend. The court also con- 


cluded that the attorneys’ fees allowed by 
the trial court were reasonable.—Lawrence 
v. Northwest Casualty Company. Washington 
Supreme Court. May 16, 1957. 9 Frre Anp 
Casua.ty CAses 190. 


oe INSUREDS (operators of a con- 
valescent home) brought suit for a de- 
claratory that their insurer was 
bound to provide a defense in an action 
brought against them by the next friend of 
a mental and physical incompetent. The 
incompetent apparently fell from bed _ be- 
cause of an attendant’s failure to provide 
guard rails. Under the liability policy in 
question the insurer undertook to defend 
suits against the policyholder for damages 
resulting from bodily injury, sickness or 
disease. No responsibility was assumed for 
claims “resulting from the rendering of any 
professional services or omission thereof.” 
The trial court held that the 
bound to defend its insureds. 


decree 


insurer was 


On appeal the decree for the insureds 
was affirmed. The court rejected the in- 
contention that the injury, with 
which no one except an attendant had any 
connection, resulted from professional services 
or the omission thereof.—New Amsterdam 
Casualty Company v. Knowles et al. Florida 
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surer’s 


Supreme Court. May 22, 1957. 9 Fire AND 


CASUALTY CASEs 192. 


False Swearing Clause 
Analyzed by Court 


The fraud and false swearing clause of a 
fire policy had no application to testi- 
mony given at trial. It referred only to 
false swearing in furnishing proofs of loss 
or in examinations which the insurer had 
a right to require. Third Circuit. 


The insured (a paint service corporation) 
brought an action in New Jersey under a 
use and occupancy endorsement of a fire 
policy to recover for losses due to business 
interruption. The insurer’s defenses were 
that the insured’s officers were guilty of 
fraud and false swearing, and of willfully 


starting the fire. The policy provided in 
part: 
“This entire policy shall be void if, 


whether before or after a loss, the insured 
has wilfully concealed or misrepresented 
any material fact or circumstance concern- 
ing this insurance or the subject thereof, or the 
interest of the insured therein, or in case of 
any fraud or false swearing by the insured 
relating thereto.” 


The trial court instructed the jury that 
the above clause applied not only to what 
the insured’s officers said before the trial 
but also to testimony at the trial. The jury 
brought in a verdict of no cause of action. 


The court of appeals reversed the lower 
court. The appellate court noted that there 
are apparently no New Jersey cases which 
rule upon the precise issue involved in this 
case. It stated that it thought the New 
Jersey courts would hold that the fraud and 
false swearing clause has no application to 
testimony given at trial and is referable 
only to false swearing in furnishing proofs 
of loss or in examinations which the insurer 
has a right to require. 


The court said that the clause is one 
beneficial to the insurer and it reasonably 
extends to protect the insurer during the 
settlement or adjustment of the claim. When 
settlement fails and an action is filed, the 
parties no longer deal on the nonadversary 
level required by the cause. An appropriate 
criminal action is then available against the 
insured if he should perjure himself.— 
American Paint Service, Inc. v. Home Insur- 
ance Company of New York. United States 
Court of Appeals for the Third Circuit. 
July 1, 1957. 9 Frre ANp CAsuatty Cases 
212. 
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AUTOMOBILE 


Summaries of Selected Decisions 
Recently Reported by CCH 
AUTOMOBILE INSURANCE 
REPORTS 


Death of Premature Baby 
Is Traceable to Accident 


The jury found that an accident caused 
the premature birth of the plaintiff’s child. 
Since premature birth increased the 
chances of death from the defect (atelec- 
tasis) actually causing death, the jury 
attributed death to the accident (negli- 
gent act). Fifth Circuit. 


The plaintiffs (husband and wife) were 
riding in an automobile which struck a 
cow. The driver lost control of the auto- 
mobile and it ran into a ditch and turned 
on its side. Shortly afterward the plaintiff 
wife gave birth to a child apparently healthy 
at birth. However, the infant died 46 hours 
later of atelectasis. The plaintiffs brought 
an action against the defendant insurer under 
the Louisiana Direct Action Statute. 


Medical testimony was offered by several 


doctors as to factual and hypothetical ques- 
tions concerning the premature birth and 
death of the infant. A pediatrician testified 
that a premature baby was more susceptible 


to atelectasis that an full-time baby. The 
insurer argued that there was not sufficient 
evidence to show that the accident was the 
proximate cause of the baby’s death. The 
trial court submitted the issue of causation 
to the j which returned a verdict for 


jury 
the plaintiffs. The insurer appealed. 


Held: Judgment affirmed for the plain- 
tiffs. The court said that if the jury could 
properly find that labor had not commenced 
before the accident, then there was suffi- 
cient evidence to warrant the necessary in- 
causation of the premature 
delivery and of the adverse effect of prema- 
ture delivery on the incidence of atelec- 
tasis. It declared that absent a positive 
and unequivocal showing that labor must 
continue for a definite period (and there 
was no such showing), there was no burden 
on the plaintiffs to show that the time 
between the accident and reaching the hos- 
pital consumed any set period of time. The 
time which elapsed was more than a half 
hour and may have been over an hour 
which would meet the minimum test set 


ferences of 


Automobile 


down by the testimony of two doctors. 
Thus, the jury could properly find that the 
accident caused the premature birth. The 
court held that since the premature birth 
increased the chances of death from the 
defect that actually caused death, the jury 
could properly attribute death to the negli- 
gent act that caused the premature birth.— 
Pan American Casualty Company v. Reed 
et al. United States Court of Appeals for 
the Fifth Circuit. January 16, 1957. 10 
AUTOMOBILE CAseEs (2d) 1. 


Releasing One Joint Tortfeasor 
Does Not Release Other 


The release of one joint tortfeasor did 
not release the other where it was appar- 
ent that the release did not purport to 
apply to all the injuries suffered. Ninth 
Circuit. 


The plaintiff was injured in Idaho when 
his automobile collided with another ve- 
hicle. The collision resulted when the other 
car allegedly was pushed into the plaintiff's 
lane of traffic by a truck (owned by the 
United States) that was being negligently 
operated. The plaintiff charged that the 
truck driver negligent and that the 
United States (acting through one of its 
agents) was negligent in allowing the driver 
to operate the truck after he had worked 
all night and was tired. The truck driver 
gave $5,000 to the plaintiff who executed 
the following release: 


was 


“Tt is further understood and agreed that 
payment hereunder is not and shall not be 
construed as admission of liability by 
[truck driver] and that this is a full, com- 
plete and final compromise settlement of 
disputed claims as between the parties 
hereto. 


“Tt is further understood and agreed that 
this shall be a bar to any 
action or suit against [truck driver] 
by the undersigned for any claimed negli- 
gence but this release shall not inure 
to the benefit of any other tort feasor upon 
whom and against whom a liability may be 
predicated by reason of [a] independent 
negligence of, [b] acts by, or [c] liability 
on the part of said other tort feasor or tort 
feasors causing or contributing to the dam- 
ages and injuries suffered by the under- 
signed.” (Italics supplied.) 

The lower court awarded a judgment 
for the defendants and the plaintiff appealed. 
The court of appeals reversed the judg- 
ment. It held that the action against the 


527 


release 








States reserved in the above 
The court also noted that it was 
apparent the release did not purport to be 
a payment for all the injuries suffered by 
the plaintiff. (The claim allegedly amounted 
to over $61,000.) Instead, it was no more 
than a settlement of a disputed claim, 


United 
release. 


Was 


After referring to Valles v. Union Pacific 
Railroad, 72 Idaho 231, 238 Pac. (2d) 1154 
(1951), the court concluded that a release 
of one joint tortfeasor releases the other 
only where the purported by its 
terms to indemnify the plaintiff completely 
for his loss. If the consideration for the 
release was not accepted in full satisfaction 
of the injury, then the other tortfeasor or 
tortfeasors are not released.—Friday v. U. S. 
United States Court of Appeals for the 
Ninth Circuit. January 4, 1957. 10 Avurto- 
MOBILE Cases (2d) 124. 


release 


Court Analyzes Passenger’s Duty 
to Warn Driver 


An instruction was erroneous which left 
the jury with the impression that a pas- 
senger may be contributorily negligent if 
he does not warn the driver of the ever- 
present hazards of the road. Minnesota. 


One night the ptaintiff was riding in an 
automobile driven by her The 
dirt which had 
been piled in front of a highway excavation 
by a 


husband. 
car struck a embankment 
engaged in construction 
There was a question 
as to the adequacy of a detour sign and 
the flares at the embankment. The plain- 
tiff and her husband brought an action 
against the county and the contractor. 


contractor 


work on the road. 


On cross-examination the plaintiff testi- 
fied that it was her practice to help her 
husband by when he 
driving, and that she was doing so at the 
time of the accident. The 
the jury in part as follows: 


looking ahead was 


court charged 


should decide that she vol- 
untarily assumed some of the obligation of 
driving this vehicle then, of 
would be required to exercise the standard 


you 
course, she 


of care which a reasonable prudent person 
under those circumstances would have ex- 
ercised, and if she were assuming the re- 
sponsibility of keeping a lookout for the 
driver or participating in the management 
or control of that vehicle in any way then, 
of course, she would be faced with the obli- 
gation under the law of negligence of 
exercising reasonable care to warn the driver 
if she did observe anything, or having as- 
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sumed the obligation of keeping a lookout, 
if she did, she would have the obligation of 
maintaining a reasonably and proper look- 
out under the circumstances.” 


The court dismissed the action as to the 
county at the close of the testimony. Ver- 
dicts were returned for the defendant con- 
tractor in the actions of both the plaintiff 
and her husband. The plaintiff appealed 
on the ground that the court erred in in- 
structing the jury on the issue of contribu- 
tory negligence. 


The state supreme court reversed the 
judgment and granted a new trial. The 
court said that it had the view that the 


instruction left the jury with the impression 
that a passenger may be contributorily negli- 
gent because he normal faculties 
of observation. It declared that the evidence 
relied upon to support the instruction was 
the plaintiff's admission that she was doing 
only what an ordinarily perceptive passen- 
ger would do under normal conditions. 
There was no evidence that the plaintiff 
undertook to definitely assume a continu- 
ous responsibility of observing and warning 
the driver of possible hazards, 


uses his 


The court concluded that there must be 
some situation where the danger might have 
been apparent only to the 
where the passenger had reason to believe 
that the driver was incompetent, careless 
or heedless of danger before the passenger 
has the duty to take some affirmative action 
to preserve his own safety. The record did 
not indicate that any such situation existed 


passenger or 


in this case.—Kelling v. Howard, d.b.a 
Howard Construction Company. Minnesota 
Supreme Court. February 15, 1957. 10 


AUTOMOBILE CASES (2d) 622. 


Short Short: Ninth Circuit 


An exclusion clause stated that the policy 
did not apply to any automobile owned by 
the named insured or a member of his 
household. The court held that the prior 
settlement by the insurer of a claim involv- 
ing the same automobile did not constitute 
a waiver of the exclusion clause. The in- 
surer’s failure to inform the insured of his 
limited coverage did not estop it from as- 
serting its defense since the insured did not 
even know that the prior claim had been 
paid and, thus, could not have been misled 
by the claim’s settlement.—Yoshida et al. v 
Liberty Mutual Insurance Company. United 
States Court of Appeals for the Ninth Cir- 
cuit. January 31, 1957. 10 AvuTOMOBILE 
Cases (2d) 565. 
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In Future Gsswes 


AN ARTICLE by Paul D. Seghers will analyze 
the federal income tax consequences of fire 
and casualty losses of business property and 
the receipt of insurance proceeds with respect 
to these losses. The author notes that after 
the amount of a casualty loss has been deter- 
mined, the next thing to do is determine 
the extent to which the loss is to be reduced 
by recoveries of any kind, including insurance, 
and if there is any excess of the total recovery 
over the amount of the loss, the extent, if 
any, to which the excess is taxable. If the 
amount of the casualty loss is more than the 
amount of the insurance proceeds, then it is 
immaterial what disposition is made of the 
proceeds, and the net loss is allowable as 
a deduction, states Mr. Seghers. 


JOHN ALAN APPLEMAN will discuss ‘Conflicts 
in Injury Defenses.’ He notes in his presenta- 


tion of ‘‘excess coverage’’ problems that the 
insurer can protect itself in some instances by 
instructing its insured that he has a right to 
settle the liability in excess of policy limits. 
If he fails to do so, it may constitute contribu- 
tory negligence on his part 
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